
JUDICIAL TRAINING & RESEARCH INSTITUTE, U.P., 
LUCKNOW 

 
 

 
 

 
Quarterly Digest 

 

 

 

 

CONSTITUTIONAL, CIVIL, CRIMINAL & REVENUE LAWS 
(Covering important judgments of Supreme Court and Allahabad High Court) 

 

 

 

 

 

 

 

April – June, 2014 

 

 
 

Volume: XXXV Issue No.: 2 

 

 

 

 

  



 

2 

Hon’ble Mr. Justice S.U. Khan 

Chairman 
[Patron] 

 

EDITOR-IN-CHIEF 

Mahboob Ali 
Director 

 
 

EDITOR-IN-CHARGE 

R.M.N. Mishra 

Additional Director 
 

(R 

EDITORS 
Smt. Shivani Jayaswal, Dy. Director 
H.R. Khan, Dy. Director 
Pushpendra Singh, Dy. Director 
Pankaj Jaiswal, Dy. Director 

 
FINANCIAL ADVISOR 

Onkar Prasad Srivastava, Additional Director (Finance) 

 
 

 ASSOCIATE 

B.K. Mishra, Research Officer 

 
ASSISTANCE 

Nagendra Kumar Shukla 

Girish Kumar Singh 

  



 

3 

SUBJECT INDEX 
 

Sl.No.              Subject  

1.  Administrative Tribunals Act  

2.  Arms Act  

3.  Code of Civil Procedure   

4.  Code of Criminal Procedure  

5.  Constitution of India  

6.  Consumer Protection Act  

7.  Contempt of Court Act  

8.  Contract Act  

9.  Criminal Trial  

10.  Easement Act  

11.  Electricity Act  

12.  Evidence Act  

13.  Guardian and Wards Act  

14.  Indian Forest Act  

15.  Indian Penal Code  

16.  Indian Stamp Act  

17.  Industrial Disputes Act  

18.  Interpretation of Statutes  

19.  Juvenile Justice (Care & Protection of Children) Act  

20.  Labour Laws  

21.  Motor Vehicles Act  

22.  Narcotic Drugs and Psychotropic Substances Act  

23.  Negotiable Instruments Act  

24.  Personal Law  

25.  Precedent  

26.  Prevention of Corruption Act  

27.  Prisons Act  

28.  Protection of Women from Domestic Violence Act  

29.  Provincial Small Cause Courts Act  



 

4 

30.  Registration Act  

31.  Rent Laws  

32.  Right to Information Act  

33.  Service Laws  

34.  Specific Relief Act  

35.  Terrorist and Disruptive Activities (Prevention), Act  

36.  U.P. Consolidation of Holdings Act  

37.  U.P. Land Revenue Act  

38.  U.P. Lokayukta and Up-Lokayukta Act  

39.  U.P. Tenancy Act  

40.  U.P. Urban Buildings (Regulation of Letting, Rent & 

Eviction) Act 

 

41.  U.P.Z.A. & L.R. Act  

42.  Words and Phrases  

43.  Statutory Provisions  

44.  LEGAL QUIZ  

* * * 

 

 

NOTE: 

This Journal is meant only for reference and guidance. For authentic and 

detailed information, readers are advised to consult referred Journal(s). 

 

  



 

5 

LIST OF CASES COVERED IN THIS ISSUE 
 

S.No. Name of the Case & Citation  

1.  Ahsan v. State of U.P.; 2014 (124) RD 37  

2.  Akbaruddin Owaisi vs. The Government of Andhra Pradesh; 2014 Cri.L.J. 
2199 

 

3.  Amar Nath v. Kewla Devi; 2014 (124) RD 61  

4.  Amar Singh v. Yogender Singh; 2014 (124) RD 22  

5.  Amarendra Kumar Mohapatra Vs. State of Orissa; (2014) 4 SCC 583  

6.  Anand Swaroop @ Anand Badu (Deceased) v. Shri Krishna Das Gupta; 2014 
(1) ARC 849 

 

7.  Andaman and Nicobar Administration v. Newazesh Ali; 2014 (2) SLR 783  

8.  Anil Alias Anthony Arikswamy Joseph v. State of Maharashtra; (2014) 2 SCC 
(Cri) 266 

 

9.  Anil vs. State of Maharashtra; (2014) 4 SCC 69  

10.  Anita Sonkar (Smt.) v. Smt. Shakuntala Misra; 2014 (2) ARC 47  

11.  Ashik Rameshchandra Shah & Ors. v. State of U.P. Through CBI/SCB, 
Lucknow; 2014 (85) ACC 411 

 

12.  Ashok Debbarma @ Achak Debbarma v. State of Tripura; 2014 (85) ACC 277  

13.  Aveek Sarkar and another vs. State of West Bengal and others; (2014) 4 
SCC 257 

 

14.  Babubhai Bhimabhai Bokhiria and another v. State of Gujarat and others; 
(2014) 2 SCC (Cri) 644: 2014 Cri.L.J. 2290 

 

15.  Bachu Das v. State of Bihar and others; (2014) 2 SCC (Cri) 212  

16.  Baldeo Singh v. Additional District Judge Mainpuri; 2014 (2) ACR 43  

17.  Bastiram v. State of Rajasthan; 2014 (85) ACC 369  

18.  Beti Devi (Smt.) v. 1st ADJ Hardoi & Anr.; 2014 (2) ARC 485  

19.  Bhagwan Tukaram Dange v. State of Maharashtra; 2014 (85) ACC 658  

20.  Bharat Sanchar Nigam Limited v. Telecom Regulatory Authority of India 
and others; 2014(2) CPR 57 

 

21.  Bhaskar Lal Sharma & Anr. v. Monica & Ors.; (2014) 2 SCC (Cri) 185  

22.  Birju v. State of M.P.; 2014 (85) ACC 730: (2014) 2 SCC (Cri) 78  

23.  Biswanath Ghose (Dead) by L.Rs. v. Gobinda Ghose alias Gobindha Chandra 
Ghose; 2014 (123) RD 675 

 



 

6 

24.  Brijendera Kumar and Others v. Suraj Bhan and Others; 2014 (1) ARC 860  

25.  Chalamala Veeraiah vs. State of A.P.; 2014 Cri.L.J. 2487  

26.  Chennai Metropolitan Water Supply and Sewerage Board and others v. T.T. 
Murali Babu; 2014(3) SLR 398 

 

27.  Chhotey Lal v. Smt. Amina Shafi; 2014 (2) ARC 342  

28.  Common Cause vs. Union of India; (2014) 5 SCC 338  

29.  Devendra Kishanlal Dagalia v. Dwarkesh Diamonds Private Limited and 
others; (2014) 1 SCC (Cri) 800 

 

30.  Dhan Raj @ Dhand v. State of Haryana; 2014 (85) ACC 932  

31.  Dharam Deo Yadav v. State of U.P.; ALJ 2014 SC 722: (2014) 2 SCC (Cri) 626: 
2014 Cri.L.J. 2371 

 

32.  Dharma Dutta Chaturvedi v. Principal Judge, Family Court, Varanasi; 2014 
(123) RD 662 

 

33.  Dinubhai Boghabhai Solanki Vs. State of Gujarat & Ors.; (2014) 4 SCC 626  

34.  Dr. Madan Kumar Bansal v. Union of India and others; 2014(3) SLR 312  

35.  Dr. Subramaniam Swamy and other v. Raju Thr. Member, Juvenile Justice 
Board and another; AIR 2014 SC 1649 

 

36.  E.S.I.C. Medical Officer's Association Vs. E.S.I.C. and Anr. 2014(2) AWC 1173  

37.  Eastern Coalfields Limited v. Rakhi Mondal; 2014(3) SLR 769  

38.  Escorts Limited v. Rama Mukherjee; (2014) 1 SCC (Cri) 808  

39.  Fahim Ahmad v. United India Insurance Co. Ltd.; 2014 ACJ 1254  

40.  Govind Chandra Gupta v. State of U.P.; 2014 (85) ACC 743  

41.  Gulam Sarbar v. State of Bihar; (2014) 2 SCC (Cri) 195  

42.  H. Khamba (Constable) v. State of Manipur & Ors.; 2014 (2) SLR 535  

43.  Hardeep Singh v. State of Punjab and others; (2014) 2 SCC (Cri) 86: 2014 
(85) ACC 313 

 

44.  Hari Lal vs. Dy. Director of Consolidation, Barabanki; 2014 (123) RD 308  

45.  Harish Chandra v. State of U.P.; 2014 (124) RD 5  

46.  Haryana State Agricultural Marketing Board v. Bishamber Dayal Goyal and 
Ors; 2014 (2) CPR 176 

 

47.  Hazrat Ali v. State of U.P.; 2014 (123) RD 818  

48.  Hem Raj s/o Moti Ram v. State of Haryana; (2014) 1 SCC (Cri) 820  

49.  Hema Mishra v. State of Uttar Pradesh and others; (2014) 2 SCC (Cri) 363  



 

7 

50.  Indian Bank Association and others vs. Union of India and others; (2014) 5 
SCC 590 

 

51.  Jacky v. Tiny alias Antony and others; AIR 2014 SC 1615  

52.  Jagdamba Prasad (Dead) through LRs. and others vs. Kripa Shankar (Dead) 
through LRs. and others; 2014 (124) RD 1 

 

53.  Jhilman Singh v. State of Punjab and others; 2014 (2) SLR 786  

54.  K.R.R. Nair v. Union of India; 2014 (2) SLR 749  

55.  Kailash Rani (Smt) v. State of U.P. and Others; 2014 (2) ARC 206  

56.  Kamta Prasad Verma And Ors. v. Smt. Kesha Devi; 2014 (2) ARC 495  

57.  Laddan alias v. State of U.P.; 2014 (3) ALJ 685  

58.  Laxmi vs. union of India; (2014) 4 SCC 427  

59.  Lt. Col. (Retd.) S.S. Dubey v. Director of Education & Ors; 2014 (2) SLR 719  

60.  M/s Adhiraj Construction (P) Ltd. & Anr. v. Mr. Suresh K.V.; 2014 (2) CPR 
235 

 

61.  Mallamma v. National Insurance Co. Ltd.; 2014 ACJ 1266  

62.  Management of Sundaram Industries Ltd. v. Sundaram Industries 
Employees Union; 2014(3) SLR 706 

 

63.  Mangat Ram v. State of Haryana; AIR 2014 SC 1782  

64.  Manjinder Singh Bal v. Registrar, Hon’ble Punjab and Haryana High Court 
at Chandigarh & Anr.; 2014 (2) SLR 583 

 

65.  Manoj Alias Panu v. State of Haryana; (2014) 1 SCC (Cri.) 763  

66.  Md. Rajab Ali vs. Mustt. Manjula Khatoon; 2014 Cri.L.J. 2162  

67.  Mohan Lal v. A.D.J. Court No. 4, Gorakhpur & Others; 2014 (2) ARC 211  

68.  Mohd. Murtaza @ Pahari v. Addl. District & Session Judge Court No. 1 
Hardoi And Ors; 2014 (2) ACR 190 

 

69.  Mohd. Saeed (Adult) v. Munnu Khan (Died) Through Smt. Asgari Khatoon; 
2014 (123) RD 850 

 

70.  Mohd. Saeed Siddiqui v. State of U.P. and another; 2014 (2) ESC 232  

71.  Moti Lal III v. State of U.P. and another; 2014 (2) ESC 920  

72.  Nagar Ayukt, Nagar Nigam, Kanpur v. Presiding Officer, Labour Court, 
Kanpur and others; 2014(3) SLR 596 

 

73.  Nagar Palika Siyana and others v. U.P.P.S. Tribunal and others; 2014 (2) ESC 
930 

 



 

8 

74.  Narinder Singh vs. State of Punjab; 2014 Cri.L.J. 2436  

75.  National Insurance Co. Ltd. v. Golana; 2014 ACJ 1165  

76.  National Legal Services Authority v. Union of India and others; AIR 2014 SC 
1863: (2014) 5 SCC 438 

 

77.  Naveen Kumar v. A.D.J./F.T.C. Court No. 3 Meerut and Others; 2014 (1) 
ARC 857 

 

78.  Navneet Kaur vs. State of NCT of Delhi; 2014 Cri.L.J. 2474  

79.  Neeta Gajwani (Smt.) and others v. Hari Ram Achharia; 2014(2) ARC 468  

80.  Nishu v. Commissioner of Police, Delhi and others; 2014 (85) ACC 962  

81.  Nizamul Hai @ Titu v. U.P. Sunni Central Waqf Board, Lucknow Through its 
Member and others; 2014 (123) RD 833 

 

82.  Om Prakash v. State of Haryana; 2014 (85) ACC 644: 2014 Cri.L.J. 2567  

83.  Omprakash v. Laxminarayan; 2014 (123) RD 736  

84.  P. Ramakrishnan Raju v. Union of India and others; AIR 2014 SC 1690  

85.  Pal Singh and another v. State of Punjab; 2014 (85) ACC 393  

86.  Paresh B. Chauhan v. UOI; 2014 (2) ESC 927  

87.  Parminder @ Ladka Pola v. State of Delhi; 2014 (85) 719  

88.  Periyasami S/o Duraisami Novanagar v. State represented Through 
Inspector of Police; 2014 (85) ACC 970 

 

89.  Phula Singh vs. State of Himachal Pradesh; (2014) 4 SCC 9  

90.  Poonam Saxena (Smt) v. Shambhu Dayal; 2014 (2) ARC 493  

91.  Prabandhak U.P. Rajya Sadak Parivahan Nigam v. Smt. Rabia Begum and 
others; 2014 (2) ESC 871 

 

92.  Prakash Chandra Gupta v. State of U.P. and another; (2014) 85 ACC 431  

93.  Prakash vs. State of Karnataka; 2014 Cri.L.J. 2503  

94.  Purnya Kala Devi v. State of Assam; 2014 ACJ 1269  

95.  Radhey Shyam Pandey v. State of U.P. & others; 2014 (32) LCD 1349  

96.  Rajan Kapoor and others v. Chief Secretary of Govt. Punjab; 2014(2) SLR 
488 

 

97.  Rajasthan SRTC vs. Bajrang Lal; (2014) SCC 693  

98.  Rajat Prasad v. C.B.I.; 2014 (85) 993  

99.  Ram Niranjan Roy vs. State of Bihar; 2014 Cri.L.J. 2283  



 

9 

100.  Rameshchandra Ambalal Joshi v. State of Gujarat and another; 2014 (85) 
ACC 405 

 

101.  Ramji vs. Settlement Officer of Consolidation, Varanasi; 2014 (124) RD 74  

102.  Rekha v. The Civil Judge (JD) and two others; 2014(2) ARC 437  

103.  Saeed (Adult) v. Munnu Khan (Died) Through Smt Asgari Khatoon & others; 
2014 (2) ARC 258 

 

104.  Samla Devi Mishra v. National Insurance Co. Ltd.; 2014 ACJ 1105  

105.  Sangam Das Gautam & others v. State of U.P. & others; 2014 (3) ALJ 675  

106.  Sanjay Verma v. Haryana Roadways; (2014) 2 SCC (Cri.) 149  

107.  Santosh Kumar v. State of U.P. and another; 2014 (85) ACC 449  

108.  Sarah Mathew v. Institute of Cardio Vascular Diseases; (2014) 1 SCC (Cri) 
721 

 

109.  Saraswathy vs. Babu; (2014) 3 SCC 71  

110.  Satgur Dayal v. IVth Additional District Judge, Kheri; 2014 (123) RD 767  

111.  Satish Chandra and another v. State of M.P.; 2014 (85) ACC 915  

112.  Savita v. Bindar Singh and others; (2014) 2 SCC (Cri) 379  

113.  Secretary, Department of Atomic Energy and others v. M.K. Bawane; 2014 
(3) SLR 335 

 

114.  Securities and Exchange Board of India v. Sahara India Real Estate 
Corporation Limited and others; (2014) 2 SCC (Cri) 618 

 

115.  Shabnam Hashmi v. Union of India and others; (2014) 2 SCC (Cri) 225  

116.  Shamim Bano v. Asraf Khan; 2014 (85) ACC 964  

117.  Shatrughan Chouhan and another v. Union of India and others; (2014) 2 
SCC (Cri.) 1 

 

118.  Sheesh Ram vs. State of Rajasthan; (2014) 3 SCC 689  

119.  Shri Jagdamba Prasad (Dead) thr. Lrs. and others v. Kripa Shankar (Dead) 
Thr. Lrs. and others; 2014 (2) ACR 1 

 

120.  Shyam Sunder Batra v. Brahamveer; 2014 (124) RD 112  

121.  Smt. Anita Sonkar v. Smt. Shakuntala Misra; 2014 (123) RD 855  

122.  Soumik Sil v. Subahas Chandra Sil; 2014 (32) LCD 1263  

123.  State of Bihar and others v. Rajmangal Ram; 2014 (85) ACC 954: 2014 
Cri.L.J. 2300 

 

124.  State of Gujarat vs. Girish Radhakrishnan Varde; (2014) 3 SCC 659  



 

10 

125.  State of Gujarat vs. Kishanbhai; (2012)4 SCC 108  

126.  State of Haryana v. Navir Singh; 2014 (123) RD 762  

127.  State of Himachal Pradesh vs. Sunil Kumar; (2014) 4 SCC 780  

128.  State of M.P. v. Suresh Narayan Vijayvargiya, 2014 (123) RD 804  

129.  State of Madhya Pradesh v. Pradeep Sharma; (2014) 2 SCC (Cri) 768  

130.  State of U.P. and others v. Shahnawaz Alam; 2014 (3) ALJ 72  

131.  State of U.P. v. Devi Singh and others; 2014 (85) ACC 229  

132.  State of U.P. v. Mahipat Singh; 2014 (85) ACC 803  

133.  State of Uttaranchal and another v. Sri Shiv Charan Singh Bhandari and 
others; 2014(2) SLR 688 

 

134.  State of West Bengal & Ors. v. Sankar Ghosh; 2014(3) SLR 682  

135.  State through CBI, New Delhi v. Jitender Kumar Singh; 2014 (85) ACC 253  

136.  Sudam Charan Dash v. State of Orissa and another; (2014) 1 SCC (Cri) 760  

137.  Sujoy Kumar Chand vs. Damayanti Majhi and another; (2014) 5 SCC 181  

138.  Sundeep Kumar Bafna vs. State of Maharashtra; 2014 Cri.L.J. 2245  

139.  Sunder Lal Bhatia v. Onkar Nath Saxena and Others; 2014 (2) ARC 328  

140.  Sunil Sharma vs. State (NCT of Delhi) [Naina Sahani Tandoor Murder Case]; 
(2014) 4 SCC 317 

 

141.  The District Collector, Srikakulam and ors. v. Bagathi Krishna Rao and 
another; 2014 (32) LCD 1135 

 

142.  Tummala Venkateswar Rao v. State of Andhra Pradesh; (2014) 1SCC (Cri) 
795 

 

143.  Union of India (UOI) Vs. Vasavi Co-op. Housing Society Ltd.; 2014 (2) AWC 
1507 

 

144.  Union of India and others v. Sanjay Jethi and another; 2014 (3) SLR 338  

145.  UPSC v. Pinki Ganeriwal; 2014(2) SLR 695  

146.  V. Kala Bharathi v. The Oriental Insurance Co. Ltd.; 2014 (32) LCD 1141  

147.  V. Sriharan vs. Union of India; (2014) 4 SCC 242  

148.  Varinder Singh v. State of Punjab and another; AIR 2014 SC 1817  

149.  Veer Singh v. State of Uttar Pradesh; (2014) 1 SCC (Cri) 846  

150.  Vijay Dhanuka vs. Najima Mamtaj; 2014 Cri.L.J. 2295  

151.  Vijay Kumar v. State of Rajasthan; (2014) 2 SCC (Cri) 205  



 

11 

152.  Vijay Singh and another v. State of Madhya Pradesh; 2014 (85) ACC 690  

153.  Vijayander Kumar and others v. State of Rajasthan and another; (2014) 2 
SCC (Cri) 191: 

 

154.  Vinod Kumar vs. State of Kerala; (2014) 5 SCC 678  

155.  Vinod v. State of U.P. and another; 2014 (85) ACC 466  

156.  Vishal Agrawal and another v. Chhattisgarh State Electricity Board and 
another; 2014 (85) ACC 242 

 

157.  Yashwant v. Bhumi Prabandhak Samiti; 2014 (124) RD 9  

158.  Yogesh Kumar & others v. State of U.P. & others; 2014 (32) LCD 1348  

 

**** 

  



 

12 

Administrative Tribunals Act 

S. 14 - Regularization – Entitlement of  

The petitioner was recruited after calling name from employment 

exchange and after following due procedure of selection. The petitioner is not 

able to produce even a piece of paper in support of his claim. In the present 

case, except bald assertion and production of certain pages, which are also 

wrongly described, the petitioner – workman has not produced any other 

evidence. In original application, there was no question, he entering into 

witness box, but at the same time, fact remains that he did not call upon the 

employer to produce any of afore-mentioned documents like nominal muster 

roll for the given period, the letter of appointment of termination, if any, the 

wage register, the attendance register, etc. So, relationship between employee 

and employer not found proved. Hence, employee held not entitled to 

regularization of services. (Paresh B. Chauhan v. UOI; 2014 (2) ESC 927 

(Guj) 

Arms Act 

Refusal of licence – Section 14 of the Arms Act, 1959 - Effect of this section 

is to provide a catalogue of circumstances – A licence shall be refused - But 

it does not mean that in all other cases a licence must necessarily be 

granted 

S. 14 of the Act deals with the refusal of licence and provides as 

follows:-  

"14. Refusal of licence. - (1) notwithstanding anything in s. 13, the 

licensing authority shall refuse to grant— 

(a)  a licence U/s. 3, s. 4 or s. 5 where such licence is 

required in respect of any prohibited arms or prohibited 

ammunition;  

(b)  a licence in any other case under Chapter II,--  

(i)  where such licence is required by a person whom 

the licensing authority has reason to believe- 

(1)  to be prohibited by this Act or by any 

other law for the time being in force from 

acquiring, having in his possession or 

carrying any arms or ammunition, or  

(2)  to be of unsound mind, or  

(3)  to be for any reason unfit for a licence 
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under this Act; or  

(ii)  where the licensing authority deems it necessary 

for the security of the public peace or for public 

safety to refuse to grant such licence.  

(2)  The licensing authority shall not refuse to grant any licence to 

any person merely on the ground that such person does not own or 

possess sufficient property.  

(3)  Where the licensing authority refuses to grant a licence to any 

person it shall record in writing the reasons for such refusal and furnish 

to that person on demand a brief statement of the same unless in any 

case the licensing authority is of the opinion that it will not be in the 

public interest to furnish such statement."  

Clause (a) of sub-section (1) of section 14 would thus indicate that a 

licence under section 3, Section 4 or Section 5 shall be refused where it is 

required in respect of any prohibited arms or prohibited ammunition. In any 

other case under Chapter-II, a licence shall be refused where the licensing 

authority has reason to believe that the person who requires a licence is 

prohibited by the Act or by any other law from acquiring, having in his 

possession or carrying any arms or ammunition; or that he is of unsound mind 

or unfit for any reason for a licence under the Act. Similarly, a licence shall be 

refused where the licensing authority deems it necessary for the security of the 

public peace or public safety to refuse the grant of such licence. In other words, 

the effect of section 14 is to provide a catalogue of circumstances in which 

notwithstanding anything in section 13, a licence shall be refused. This does not 

mean that in all other cases a licence must necessarily be granted. (State of 

U.P. v. Mahipat Singh; 2014 (85) ACC 803)  

Code of Civil Procedure  

S. 9 - Partition suit – U.P.Z.A. and L.R. Act, Ss. 143 and 331 – In respect of 

plot recorded in revenue record as agricultural land – Existence of some 

constructions over the disputed land – Jurisdiction of civil court – Exercise 

of – If no declaration U/s. 143 of U.P.Z.A. and L.R. Act, 1950 made, Civil 

Court has no jurisdiction to decide the matter being barred by S. 331 of 

1950 Act 

 In the Present case admittedly there is no declaration under section 143 

of Act, 1950. The exposition of law as discussed clinches the issue in question 

in favour of petitioner and Sri Avadhesh Kumar, learned Counsel appearing for 

respondents despite repeated query neither could place any authority taking 
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otherwise view nor could advance any other submission so as to pursue this 

Court to take a different view.  

 Since the land in dispute, despite and irrespective of nature of 

construction, as discussed above, continued to be an ―agricultural land‖, in 

absence of any declaration made under s. 143, evidently Civil Court had no 

jurisdiction to decide the matter being barred by s. 331 of Act, 1950. The 

dispute could have been settled in Revenue Court. (Satgur Dayal v. IVth 

Additional District Judge, Kheri; 2014 (123) RD 767) 

S. 11 – Res-judicata – Second execution application – Maintainability of 

 Hon‘ble Supreme Court in the case of Chhiddi Singh @ Chhedda Singh 

has held as under: 

―There is no dispute that the earlier application was dismissed in default 

without going into its merits. The subsequent application for execution 

was within time. The dismissal of the first execution application in 

default without adjudicating any rights of the parties would not operate 

as res-judicata.‖ 

 In the instant case it is not in dispute between the parties that first 

execution application moved by the decree holder has been dismissed in 

default. Thus, it is clear that the same has not been decided and adjudicated on 

merit. Thereafter he has moved second application for execution registered as 

execution case no. 5 of 2009; Munna Khan v. Smt. Rashke Muneer so as per 

the facts and law as stated herein above, the second execution application 

moved by decree holder is maintainable and no interference is needed in the 

present case and the judgments which are cited by Sri Brijesh Kumar Saxena, 

learned Counsel for the petitioner are not applicable in the facts and 

circumstances of the case, hence, the petitioner cannot derive any benefit. 

(Mohd. Saeed (Adult) v. Munnu Khan (Died) Through Smt. Asgari 

Khatoon; 2014 (123) RD 850) 

S. 11 - Res-judicata - Scope and applicability of 

In the present case, Counsel for the respondents while supporting the 

impugned judgments submits that there is no bar under s. 11 CPC to move 

second application for execution by decree holder when his first application has 

been dismissed in default. He further submits that even if first application 

moved by decree holder has been dismissed for want of prosecution thus not 

decided on merit, in that circumstances, he can move second application for 

execution of the decree which has been granted in his favour as such there is no 

legal impediment in the way of decree holder as per the provisions as provided 
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under O. 21 R.106 CPC. 

In order to decide the controversy involved in the present case, it will be 

appropriate to go through the principle of res-judicata as provided under 

Section 11 of the CPC, from the perusal of the same the position emerges out 

that principles of res-judicata will apply on the following conditions:-  

(1)  Identity of matter in issue, i.e. the matter directly and 

substantially in issue in the subsequent suit must be the same matter 

which was directly and substantially in issue in the former suit either 

actually (Expln. 3) or constructively (Expln. 4).  

The subject-matter and the causes of actions of the two suits may be 

different but the issues may be the same. Expln III refers to direct res- 

judicata and Expln. IV to constructive res-judicata. It is not necessary 

that a distinct issue should be raised. It is sufficient if the matter was in 

issue in substance. 

(2)  Identity of parties- i.e. the former suit must have been between 

the same parties or between parties under whom they or any of them 

claim (See Expln. VI).  

(3)  Same title - The parties in the subsequent suit must have 

litigated under the same title in the former suit.  

(4)  Concurrence of jurisdiction - The Court which decided the 

former suit must have been competent to try the subsequent suit or the 

suit in which issue has been subsequently raised (See Expln II). New 

Expln VIII has widened the scope of s. 11 by doing away with the 

requirement as to concurrence of jurisdiction as to pecuniary limits in 

both the suits.  

(5)  Final decision - The matter directly and substantially in issue in 

the subsequent suit must have been heard and finally decided in the 

former suit (See Expln V).  

The Judicial Committee of the the Privy Council in Maharaja Radha 

Parshad Singh v. Lal Sahab Rai and Ors.; (1890) 17 Ind App 150 observed 

thus:  

"None of the questions, either of fact or law raised by the pleadings of 

the parties was heard or determined by the Judge of the Shahabad Court 

in 1881; an his decree dismissing the suit does not constitute res-

judicata within the meaning of the Civil Procedure Code. It must fall 

within one or other of the sections of chapter VII of the Code; in the 
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present case it is immaterial to consider which, the severest penalty, 

attached to such dismissal in any case being that the plaintiff cannot 

bring another suit for the same relief."  

The Court in the case of Chhiddi Singh @ Chhedda Singh has held as 

under:-  

"There is no dispute that the earlier application was dismissed in default 

without going into its merits. The subsequent application for execution 

was within time. The dismissal of the first execution application in 

default without adjudicating any rights of the parties would not operate 

as res-judicata. 

Merely for the reason that the decree holder has a remedy to seek recall 

of the order dismissing execution in default under rule 106 of O. 21 

CPC does not mean that he has no right to apply afresh if time permits. 

It is settled law that if two remedies are available, a party can choose 

anyone of them. Therefore, it was not necessary for the decree holder to 

have applied for recall of the order dismissing execution in default."  

In the instant case it is not in dispute between the parties that first 

execution application moved by the decree holder has been dismissed in 

default. Thus, it is clear that the same has not been decided and adjudicated on 

merit. Thereafter he has moved second application for execution registered as 

execution case no. 5 of 2009 (Munna Khan Vs. Smt. Rashke Muneer ) so as per 

the facts and law as stated herein above, the second execution application 

moved by decree holder is maintainable and no interference is needed in the 

present case. (Saeed (Adult) v. Munnu Khan (Died) Through Smt. Asgari 

Khatoon; 2014 (2) ARC 258) 

S. 100 – Second Appeal – Ground of Maintainability – Only when High 

Court is satisfied that substantial question of law is involved 

 From bare reading of the provision it is manifestly clear that an appeal 

shall lie to the High Court from an appellate decree only if the High Court is 

satisfied that the case involves a substantial question of law. It further mandates 

that the memorandum of appeal precisely states the substantial question of law 

involved in the appeal. If such an appeal is filed, the High Court while 

admitting or entertaining the appeal must record its satisfaction and formulate 

the substantial question of law involved in the appeal. The appeal shall then be 

heard on the questions so formulated and the respondent shall be allowed to 

argue only on those substantial questions of law. However, proviso to this 

section empowers the Court to hear on any substantial question of law not 
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formulated after recording reasons. (Biswanath Ghose (Dead) by L.Rs. v. 

Gobinda Ghose alias Gobindha Chandra Ghose; 2014 (123) RD 675) 



 

18 

S. 100 - Second Appeal – Scope of 

There is no prohibition to entertain a second appeal even on question of 

fact provided the Court is satisfied that the findings of the courts below were 

vitiated by non-consideration of relevant evidence or by showing erroneous 

approach to the matter and findings recorded in the court below are perverse. 

(Rajasthan SRTC vs. Bajrang Lal; (2014) SCC 693) 

S. 115 - U.P. Consolidation of Holdings Act, 1953 – S. 48 - Revisional 

jurisdiction – Exercise of  

Section 48 of the Act is pari materia to Section 115 of the Code of Civil 

Procedure, 1908. It is pertinent to mention at this point the decision of this 

Court given in the case of Sher Singh v. Joint Director of Consolidation & Ors.; 

[1978] 3 SCC 172. The relevant paragraphs read as under:  

―4. The principal question that falls for our determination in this case is 

whether in passing the impugned order, the Joint Director of 

Consolidation, exceeded the limits of the jurisdiction conferred on him 

under Section 48 of the 1953 Act. For a proper decision of this question, 

it is necessary to advert to Section 48 of the 1953 Act as it stood on the 

relevant date before its amendment by Act VIII of 1963: 

Section 48 of the U.P. Consolidation of Holdings Act - The Director of 

Consolidation may call for the record of any case if the Officer (other 

than the Arbitrator) by whom the case was decided appears to have 

exercised a jurisdiction not vested in him by law or to have failed to 

exercise jurisdiction so vested, or to have acted in the exercise of his 

jurisdiction illegally or with substantial irregularity and may pass such 

orders in the case as it thinks fit. 

5. As the above section is pari materia with s. 115 of the Code of Civil 

Procedure, it will be profitable to ascertain the scope of the revisional 

jurisdiction of the High Court. It is now well-settled that the revisional 

jurisdiction of the High Court is confined to cases of illegal or irregular 

exercise or non-exercise or illegal assumption of the jurisdiction by the 

subordinate courts. If a subordinate court is found to possess the 

jurisdiction to decide a matter, it cannot be said to exercise it illegally or 

with material irregularity even if it decides the matter wrongly. In other 

words, it is not open to the High Court while exercising its jurisdiction 

under Section 115 of the Code of Civil Procedure to correct errors of 

fact howsoever gross or even errors of law unless the errors have 

relation to the jurisdiction of the court to try the dispute itself‖. 

http://www.indiankanoon.org/doc/754497/
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According to the legal principle laid down by this Court in the case 

mentioned above, the power of the Revisional Authority under Section 48 of 

the Act only extends to ascertaining whether the subordinate courts have 

exceeded their jurisdiction in coming to the conclusion. Therefore, if the 

Original and Appellate Authorities are within their jurisdiction, the Revisional 

Authority cannot exceed its jurisdiction to come to a contrary conclusion by 

admitting new facts either in the form of documents or otherwise, to come to 

the conclusion. Therefore, we answer point no. 1 in favour of the appellants by 

holding that the Revisional Authority exceeded its jurisdiction under Section 48 

of the Act by admitting documents at revision stage and altering the decision of 

the subordinate courts. (Shri Jagdamba Prasad (Dead) thr. Lrs. and others 

v. Kripa Shankar (Dead) Thr. Lrs. and others; 2014 (2) ACR 1) 

S. 115 – Revision - Scope and applicability of  

U.P. Ordinance No. 25 of 2003 and 26 of 2003 by which second proviso 

has been added to sub-section 3 of the s. 115 of the Code of Civil Procedure, 

according to learned Standing counsel these two ordinances have been 

incorporated in s. 115 of the Code of Civil Procedure by Civil Procedure Code 

(U.P. Amendment) Act, 2003 (U.P. Act No. 14 of 2003). The said amendment has 

received the assent of the President on 19th December 2003 and the amended Act 

has been published in the U.P. gazette Extra Part I, section (Ka), dated 20th 

December 2003.  

A plain reading of the proviso added by U.P. Amendment added in sub 

section 3 of s. 115 reveals that an order of the subordinate court may be set aside 

under revisional jurisdiction apart from other grounds, on the ground that if it is 

allowed to stand would occasion to failure of justice and cause irreparable injury to 

the party against whom it is made. The amendment done in sub-section of s. 115 

cannot be read in a piecemeal but the entire section should be read as a whole. The 

U.P. Amendment does not affect the conditions provided by sub-section 1 of s. 115 

of the Code of Civil Procedure.  

The statement of object and reason of Civil Procedure Code U.P. 

Amendment Act 2003 reveals that the legislatures had amended s. 115 of the Code 

of Civil Procedure to empower the District Judge to revise the orders of courts 

subordinate to them arising out of original suits of the valuation up to Rs. 

5,00,000/-.  

Thus the purpose of said amendment was to confer power on the District 

Judges to entertain the revision relating to the properties having evaluation up to 

Rs. 5,00,000/- (Five Lakhs). U.P. amendment further adds certain additional 

grounds as obvious from the plain reading of Sub-Section 2, 3 and 4 of s. 115 of 

the Code of Civil Procedure for interference under the revisional jurisdiction.  
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While considering the s. 115 of the Code of Civil Procedure, sub-section 1, 2, 3 

and 4 should be read as a whole and not in isolation. Some of the words which 

place dominant role while considering the power conferred by s. 115 of the 

Code of Civil Procedure, are "Case decided, order made in favour of the party 

and order deciding an issue."  

It has been further held by Apex Court that s. 115 makes it clear that the 

stress is on the question whether order in favour of party applying for revision 

would have given finality to suit or other proceeding. If the answer is "Yes" 

then revision shall be maintainable. But on contrary if the answer is "No" then 

the revision shall not be maintainable. Therefore, in case an order does not 

finally decide the lis, the revision shall not be maintainable. For convenience 

relevant portion from the judgement of Shiv Shakti is reproduced as under:-  

"19. It is a well-settled principle in law that the court cannot read 

anything into a statutory provision which is plain and unambiguous. A 

statute is an edict of the legislature. The language employed in a statue 

is the determinative factor of legislative intent. Words and phrases are 

symbols that stimulate mental references to referents. The object of 

interpreting a statute is to ascertain the intention of the legislature 

enacting it. (See Institute of Chartered Accountants of India v. Price 

Waterhouse) The intention of the legislature is primarily to be gathered 

from the language used, which means that attention should be paid to 

what has been said as also to what has not been said. As a consequence, 

a construction which requires for its support, addition or substitution of 

words or which results in rejection of words as meaningless has to be 

avoided. As observed in Crawford V. Spooner courts cannot aid the 

legislatures' defective phrasing of an Act, Court cannot add or meant, 

and by construction make up deficiencies which are left there. (See 

State of Gujarat v. Dilipbhai nathjibhai Patel) It is contrary to all rules 

of construction to read words into an Act unless it is absolutely 

necessary to do so. [See Stock v. Frank Jones (Tipton) ltd.] Rules of 

interpretation do not permit courts to do so, unless the provision as it 

stands is meaningless or of a doubtful meaning. Courts are not entitled 

to read words into an Act of Parliament unless clear reason for it is to be 

found within the four corners of the Act itself. (Per Lord Loreburn, L.C. 

in Vickers Sons and Maxim Ltd. v. Evans, quoted in Jumma Masjid v. 

Kodimaniandra Deviah.)  
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32. A plain reading of s.115 as it stands makes it clear that the stress is 

on the question whether the order in favour of the party applying for 

revision would have given finality to suit or other proceeding. If the 

answer is "yes" then the revision is maintainable. But on the contrary, if 

the answer is "no" then the revision is not maintainable. Therefore, if 

the impugned order is interim in nature, cannot be the subject-matter of 

revision u/s. 115."  

In the case reported in 2006 (24) LCD 452, Haider Abbas V. Additional 

District Judge, a Division Bench of this Court after considering various Apex 

Court judgments held that meaning assigned to the word or phrases in the 

Statute should not be construed otherwise than what is reflected from its plain 

reading. It has been further held by the Division Bench of this court that an 

explanation given in the section of a statute are being provided to explain the 

meaning and intendment of the Act to clarify the vagueness and to provide 

additional support to the dominant object of the act or provision in question. 

Explanation cannot change in any way or may interfere with the enactment or 

any part thereof. Accordingly, also effect of sub-section 1 of s.115 of the Code 

of Civil Procedure cannot be diluted. (Mohd. Murtaza @ Pahari v. Addl. 

District & Session Judge Court No. 1 Hardoi And Ors; 2014 (2) ACR 190) 

O. 1, R. 10 - Scope of - Application for impleadment of necessary party can 

be filed at any stage of the proceeding 

  On relying the judgment of Bal Niketan Nursery School v. Kesari 

Prasad, AIR 1987 SC 1970, the Court held that application for impleadment of 

necessary party can be filed at any stage of proceeding provided the Court is 

satisfied that exceptional circumstances prevailing in the case, warrant the 

impleadment. (The District Collector, Srikakulam and ors. v. Bagathi 

Krishna Rao and another; 2014 (32) LCD 1135 (SC) 

O. 3, R. 1 - Provisions under – Validity of attorney holder in conduct of case– 
Legality of - Explained  

The provisions of O.3, R.1 CPC deal with the legal position of the 

validity of attorney in conduct of cases for a limited purpose and in a limited 

context. The primary object of O.3, R.1 CPC is to enable a party to perform 

certain acts before the Court, which he would have been otherwise required to 

do in person through recognized agent or pleader. The other object is to prevent 

perpetration of fraud by unauthorized person who poses himself to be the agent 

of a party before a Court. O.3, R.2 CPC contemplates the persons who are 

authorized to Act. No unauthorized person can take part in the proceedings 

before a Court of law. O.3 does not deal with the rights of parties who appear in 
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person in Court. O. 3, R. 1 CPC enacts a general rule and confers only 

procedural right. There are other modes of appearances, applications, or acting, 

expressly prescribed by the Code for particular cases, e.g., O. 33, R. 3 and O. 

44, R. 1 CPC which, by reason of the words "except where otherwise provided 

by any law for the time being in force" are taken out of the operation of the 

general rule to the extent so prescribed. In application for leave to sue as a 

pauper appeals a recognized agent cannot, therefore, appear. (Anita Sonkar 

(Smt.) v. Smt. Shakuntala Misra; 2014 (2) ARC 47) 

O. 6, R. 1 - Application for review of judgment – Legality and applicability 

of - It being settled law as held by Apex Court, that review proceeding 

being not by way of an appeal but had to be strictly confined to scope and 

ambit of O. 47, R. 1 CPC 

The application has been moved on the ground that the court has 

omitted to consider the proviso to O. 6 R. 17 of the CPC while allowing the 

amendment and deciding the writ petition. There is no need for mentioning any 

provision. The court must have considered that the proposed amendment could 

not be made well within time, in spite of the due diligence and as such the 

application for review is not maintainable. Moreover, the scope of O. 47, R. 1 

CPC runs as follows:-  

"1. Application for review of judgment.- (1) Any person considering 

himself aggrieved, 

(a) by a decree or order from which an appeal is allowed, but from 

which no appeal has been preferred,  

(b) by a decree or order from which no appeal is allowed, or  

(c) by a decision on a reference from a Court of Small Causes, and 

who, from the discovery of new and important matter or evidence 

which, after the exercise of due diligence, was not within his 

knowledge or could not be produced by him at the time when the 

decree was passed or order made, or on account of some mistake 

or error apparent on the face of the record, or for any other 

sufficient reason, desires to obtain a review of the decree passed or 

order made against him, may apply for a review of judgment to 

the Court which passed the decree or made the order.  

(2) A party who is not appealing from a decree or order may apply for a 

review of judgment notwithstanding the pendency of an appeal by some other 

party except where the ground of such appeal is common to the applicant and 

the appellant, or when, being respondent, he can present to the Appellate Court 
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the case on which he applies for the review.  

Explanation: The fact that the decision on a question of law on which 

the judgment of the court is based has been reversed or modified by the 

subsequent decision of a superior court in any other case, shall not be a ground 

for the review of such judgment."  

The impugned application does not fall under the provision of O. 47 as 

mentioned above.  

In Hari Das vs. Smt. Usha Rani Banik & Ors. reported in 2006 (3) 

Supreme 125, the Hon'ble Apex Court has held as under:-  

"Neither of them postulates a rehearing of the dispute because a party 

had not highlighted all the aspects of the case or could perhaps have 

argued them more forcefully and/or cited binding precedents to the 

Court and thereby enjoyed a favourable verdict. This is amply evident 

from the explanation in R. 1 of the O. 47 which states that the fact that 

the decision on a question of law on which the judgment of the Court is 

based has been reversed or modified by the subsequent decision of a 

superior Court in any other case, shall not be a ground for the review of 

such judgment. Where the order in question is appealable the aggrieved 

party has adequate and efficacious remedy and the Court should 

exercise the power to review its order with the greatest circumspection.‖  

(Kamta Prasad Verma And Ors. v. Smt. Kesha Devi; 2014 (2) ARC 495) 

O. 6, R. 17 – Scope of – Amendments of pleading – Pre-trial amendments are 

to be allowed liberally than those - Which are sought to be made after the 

commencement of trial 

 Supreme Court in Rajkumar Gurawara v. S.K.Sarwagi and Co. (P) Ltd.; AIR 

2008 SC 2303, held that the first part of the rule makes it abundantly clear that at any 

stage of the proceedings, parties are free to alter or amend their pleadings as may be 

necessary for the purpose of determining the real questions in controversy. However, 

this Rule is subject to proviso appended therein. The said Rule with proviso again 

substituted by Act 22 of 2002 with effect from 1.7.2002 makes it clear that after the 

commencement of the trial, no application for amendment shall be allowed. However, 

if the parties to the proceedings are able to satisfy the Court that in spite of due 

diligence they could not raise the issue before the commencement of trial and the 

Court is satisfied with their explanation, amendment can be allowed even after 

commencement of the trial. To put it clear, O.6 R. 17 CPC confers jurisdiction on the 

Court to allow either party to alter or amend his pleadings at any stage of the 

proceedings on such terms as may be just. Such amendments seeking determination of 

the real question of the controversy between the parties shall be permitted to be made. 

Pretrial amendments are to be allowed liberally than those which are sought to be 
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made after the commencement of the trial. (Amar Singh v. Yogender Singh; 2014 

(124) RD 22 (All) 

O. 6, R. 17 - Amendment in written statement – Rejection of – Legality – 

Amendment not bonafide and filed just to delay the disposal of suit – No 

interference warranted 

By the order under revision, the Court below has rejected the 

amendment application to amend the written statement. Learned counsel for the 

applicant submits that the amendment sought for in the written statement is 

formal in nature. Refuting the above, learned counsel for the opposite party 

submits that the amendment application is wholly malafide. It has been filed 

just to delay the disposal of the suit. She also pointed out that the suit has to be 

decided within the time frame fixed by the High Court in the earlier 

proceedings between the parties. To get over the said time frame, an 

amendment application has been filed. Elaborating the argument, she further 

submits that the amendment application is not maintainable as the evidence of 

the plaintiff has already been recorded.  

Taking into consideration the entire facts and circumstances of the case, 

the amendment application does not appear to be bonafide one and was filed 

just to delay the disposal of the suit. No good ground for interference at this 

stage has been made out. (Poonam Saxena (Smt) v. Shambhu Dayal; 2014 

(2) ARC 493)  

O. 6, R. 17 – Amendment of pleading - At appellate stage by petitioner / 

defendant - Rejection of - Sustainability  

The present case is that O.P. No. 2/Smt. Vinod Kumari/plaintiff initially 

filed a suit (Regular Suit No. 30 of 1981) for permanent injunction in the Court 

of Munsif (West), Hardoi. In the said matter written statement has been filed on 

behalf of petitioner (Annexure No. 2).  

After completing the pleadings and as per the procedure provided in the 

statute which governs the field, the suit was decreed by judgment and decree 

dated 10.08.1989. Thereafter, petitioner/defendant filed an appeal (Appeal No. 

58 of 1989) in which on 16.04.1990 an application for amendment (Annexure 

No. 3) under O. 6 R. 17 CPC has been moved. On 20.04.1990, O.P. No. 

3/plaintiff filed her objection (Annexure No. 4). After hearing the parties 

concerned on the point in issue by means of the order dated 23.04.1990, the 

Appellate Court/first Additional District Judge, Hardoi dismissed the 

amendment application. 

Aggrieved by the said facts, the present writ petition has been filed 



 

25 

before the Court. Further, the whole object and purpose of O. VI R. 17 CPC in 

the Code of Civil Procedure is to avoid multiplicity of the proceedings or to 

shorten the litigation and to settle the entire disputes at rest, though, however, 

any amendment should not or must not jeopardize the case of the other side in 

such a manner which goes to non suit the other side. 

Hon'ble the Apex Court while interpreting the provision of O.VI R.17 

time and again held that the amendment to written statement cannot be 

considered to the same principle as an amendment in the plaint. The pleas in the 

written statement may be alternative or on additional ground or to substitute the 

original plea. 

In the case of Heerala Vs. Kalyan Mal; AIR 1998 SC 618 and in the 

case of Modi Spinning & Weaving Mills Co. Ltd. Vs. Ladha Ram & Co.; AIR 

1977 SC 680, Hon'ble Supreme Court held that defendant can be allowed to 

amend his written statement by taking an inconsistent plea as compared to the 

earlier plea. It has been also held that such an inconsistent plea which would 

displace the plaintiff completely from the admissions made by the defendants in 

the written statement cannot be allowed. If such amendments are allowed in the 

written statement the plaintiff would be irretrievably prejudiced by being 

denied the opportunity of extracting the admissions from defendants.  

Applying the above said principle of law in the present case and taking 

into consideration reasoning given by O.P. No. 1 while dismissing the 

amendment application moved by the petitioner/defendant at an appellate stage, 

court did not find any illegality or infirmity in the impugned order under 

challenge in the present writ petition. (Beti Devi (Smt.) v. 1
st
 ADJ Hardoi & 

Anr.; 2014 (2) ARC 485) 

O.7, R.11(a) – Rejection of Plaint – Consideration of – Only allegations made in 

the plaint are to be seen, written statement/ defence document is not to be seen 

 The sole contention on behalf of appellants is that the view taken by Lower 

Appellate Court is perverse as once it was brought on record that the defendants-

appellants had executed a registered sale-deed dated 14-6-2013, of the shop in 

dispute in favour of Smt. Usha Khullar, and Court below had no other option but to 

reject the plaint, under O. 7, R. 11(a). 

 Cause of action in a suit for permanent prohibitory injunction, is 

apprehended dispossession of the plaintiff‘s from the defendant‘s. The Court has 

perused the averments made in the plaint (Annexure-2) and finds that in paragraph 

19 thereof it has been averred that the cause of action to file the suit initially arose 

on 30-6-2013 when defendants-appellants, refused to accept the rent and 

subsequently arose on 1.7.2013, when they threatened to forcibly dispossess the 
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plaintiffs-respondents from the shop in dispute.  

 In the opinion of the Court, plaint allegations do disclose a cause of action 

to maintain a suit for permanent prohibitory injunction. At this stage mere transfer 

of title by defendants-appellants could not non-suit the plaintiffs-respondents. It is 

trite in law that for rejecting a plaint under O. 7, R. 11(a), CPC, only the 

allegations made in the plaint are to be seen. The written statement/defence 

document is not to be seen. (Shyam Sunder Batra v. Brahamveer; 2014 (124) 

RD 112) 

O. 7, R. 11(a) - Rejection of plaint on the ground that it does not disclose 

any cause of Action - Consideration of 

  The defendant filed a suit for dissolution of marriage in the City Civil 

Court at Calcutta which was transferred before the Family Court and on 15
th

 

July, 1998. A decree for dissolution of marriage was passed by the Family 

Court against plaintiff no.1. Being aggrieved, she preferred an appeal before the 

High Court. 

  In these circumstances, in accordance with the said order the wife duly 

gave effect to the order of the High Court and filed an application before the 

City Civil Court, Calcutta, for deletion of her name as the plaintiff no.1 from 

the said suit. In the wake of the above, an application for rejection of plaint 

under O. 7, R. 11(a) of the Code of Civil Procedure was filed by the defendant 

(husband/father) and it was stated that the remaining plaintiff had no cause of 

action to institute the suit against the defendant and that the plaint does not 

disclose any cause of action. 

  After hearing the parties, the City Civil Court at Calcutta was pleased 

to reject the said application on 13
th

 December, 2010. Being aggrieved and 

dissatisfied with the said order, a revision petition was filed against the said 

order by Subhas Chandra Sil, being the defendant in the said suit before the 

High Court. The High Court after perusing the facts as stated hereinabove, and 

after considering the averments made in the plaint held that after deleting the 

name of plaintiff no.1 from the plaint, it is clear from the averments that the 

plaint discloses no cause of action, and accordingly held that plaintiff no.2 has 

no independent cause of action to proceed with the suit and the handing over of 

possession of the suit premises is nothing but to carry out an order passed by 

the High Court and thereby plaintiff no.2 being the son, cannot have any cause 

of action in the matter. In view of the above, the High Court reversed the order 

of the trial court, allowed the application and rejected the plaint. Being 

aggrieved, this appeal has been filed on the ground that the said property is a 

trust property and that the appellant has a right to reside there as one of the 
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trustees, and that he as a legal heir and son of the respondent, is entitled to 

reside in the suit property in terms of the trust deed. 

  The sole question which arises before the court‘s consideration is 

whether the High Court was right in rejecting the plaint holding that the plaint 

does not disclose any cause of action. 

  After perusing the order passed by the High Court and the reasoning given 

therein, it appears to Supreme Court that the High Court has correctly perused the 

plaint in its entirety and after deletion of the name of plaintiff no.1 from the said 

Title suit, held that the plaint discloses no cause of action after taking into account 

the fact that the very purpose of the suit has become infructuous in view of the 

order passed by the High Court to hand over the possession of the rooms in 

question. Therefore, the foundation of the suit was not subsisting after the handing 

over of possession to the defendant by plaintiff no.1 in terms of the order. Hence, 

in these circumstances, the High Court held that the plaint discloses no cause of 

action. 

  Now, it is necessary for court to find out whether the plaint discloses any 

cause of action, after deletion of the name of plaintiff no. 1 in title suit no. 2430 of 

2007. The court has gone through the averments made in the said plaint. After 

perusing the averments and on the basis of its entirety and considering that the 

statements made in the plaint are correct, it appears to court that the plaint 

discloses no cause of action and thereby it attracts the provisions of O. 7 R. 11(a) 

of the Code, and accordingly court hold that the High Court has correctly 

ascertained the position and allowed the said application reversing the order of the 

City Civil Court at Calcutta. (Soumik Sil v. Subahas Chandra Sil; 2014 (32) 

LCD 1263 (SC) 

O. 21, R. 1 - Money decree - Execution of - Mode and Manner, explained 

A bare perusal of the provisions makes it amply clear that the scope of 

O. 21, R. 1 of the CPC is that the judgment debtor is required to pay the 

decretal amount in one of the modes specified in sub-rule (1) thereof. Sub-rule 

(2) of Rule 1 provides that once payment is made under sub-rule (1), it is the 

duty of the judgment debtor to give notice to the decree-holder through the 

Court or directly to him by registered post acknowledgement due. Sub-rule (3) 

of Rule 1 merely indicates that in case money is paid by postal money order or 

through a bank under clause (a) or clause (b) of sub-rule (1) thereof, certain 

particulars are required to be accurately incorporated while making such 

payment. Sub-rules (4) and (5) of Rule 1 states from which date, interest shall 

cease to run – in case amount is paid under clause (a) or (c) of sub-rule (1), - 

interest shall cease to run from the date of service of notice as indicated under 

sub-rule (2); while in case of out of court payment to the decree-holder by way 
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of any of the modes mentioned under clause (b) of sub-rule (1), interest shall 

cease to run from the date of such payment. 

 In Gurpreet Singh the Constitution Bench of the Court had an occasion 

to consider the issue regarding execution of money decree, the principle of 

appropriation and its applicability, which was recently followed by the Court in 

Bharath Heavy Electricals Ltd. Vs. RS Avthar Sing & Co;, 2013 (1) SCC 

243, and culled down the principles laid down in Gurpreet Singh’s case as 

follows: 

a) The general rule of appropriation towards a decretal amount was that 

such an amount was to be adjusted strictly in accordance with the 

directions contained in the decree and in the absence of such directions, 

adjustment be made firstly towards payment of interest and costs and 

thereafter towards payment of the principle amount subject, of course, 

to any agreement between the parties. 

b) The legislative intent in enacting sub rules (4) and (5) is clear to the 

points that interest should cease to run on the deposit made by the 

judgment debtor and notice given or on the amount being tendered 

outside the Court in the manner provided in O. 21, R. 1 sub clause (D). 

c) If the payment made by the judgment debtors falls short of the 

decretal amount, the decree holder will be entitled to apply the general 

rule of appropriation by appropriating the amount deposited towards the 

interest, then towards costs and finally towards the principal amount due 

under the decree. 

d) Thereafter, no further interest would run on the sum appropriated 

towards the principal. In other words, if a part of the principal amount 

has been paid along with interest due thereon as on the date of issuance 

of notice of deposit of interest on the part of the principal sum will 

cease to run thereafter. 

e) In case where there is a shortfall in deposit of the principal amount, 

the decree holder would be entitled to adjust interest and costs first and 

then balance towards the principal and beyond that the decree holder 

cannot seek to reopen the entire transaction and proceed to recalculate 

the interest on the whole of the principal amount and seek for re-

appropriation. 

 In view of above and more particularly keeping in view the ratio of the 

Constitution Bench judgment in Gurpreet Singh (supra), where considering an 

identical question in respect of O. 21, R.1 of the CPC, it was held that if the 
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amount deposited by the judgment debtor falls short of the decretal amount, the 

decree-holder is entitled to apply the rule of appropriation by appropriating the 

amount first towards interest, then towards costs and subsequently towards 

principal amount due under the decree; court is of the opinion that the 

appellants herein are entitled to the amount awarded by the Executing Court, as 

the amounts deposited by the judgment debtor fell short of the decretal amount. 

After such appropriation, the decree-holder is entitled to interest only to the 

extent of unpaid principal amount. Hence, interest be calculated on the unpaid 

principal amount. (V. Kala Bharathi v. The Oriental Insurance Co. Ltd.; 

2014 (32) LCD 1141 (SC) 

O. 21, R. 90(4) – Scope of – Even third party can challenge the judgment 

debtors title as per O. 21, R. 90 

 In a matter as in the present, where an immovable property has been 

sold in execution of a decree passed by the Civil Court, it would be most 

inappropriate for the Court in exercise of its writ jurisdiction under Article 226 

of the Constitution to interfere when sufficient remedies are provided under O. 

21, R. 90 of the Code of Civil Procedure, 1908. 

 Order 21, Rule 90(1) stipulates that where any immovable property has 

been sold in execution of a decree, the decree holder, or the purchaser, or ―any 

other person entitled to share in a rateable distribution of assets, or whose 

interests are affected by the sale‖, may apply to the Court to set aside the sale 

on the ground of a material irregularity or fraud in publishing or conducting it.  

 Sub-rule (2) of O. 21, R. 90 stipulates that no sale shall be set aside on 

the ground of irregularity or fraud in publishing or conducting it unless, upon 

the facts proved, the Court is satisfied that the applicant has sustained 

substantial injury. 

 Order XXI, Rule 92(4) stipulates that where a third party challenges the 

judgment-debtor‘s title by filing a suit against the auction-purchaser, the 

decree-holder and the judgment-debtor shall be necessary parties to the suit.  

 Sufficient remedies are available under the Code of Civil Procedure, 

1908 for applying to set aside an auction sale, which has been conducted in 

execution of a decree including at the behest of a third party which claims an 

interest or share in the property which is affected by the sale. In this view of the 

matter, no recourse can be had for exercise of writ jurisdiction under Article 

226 of the Constitution. (Hazrat Ali v. State of U.P.; 2014 (123) RD 818) 

O. 21, R. 106 - Setting aside order passed ex-parte etc - Legality of  

Learned counsel for the appellant while challenging the impugned order 
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submits that once the first execution application has been dismissed in default so 

second application moved by the decree holder is not maintainable as per the 

provisions under O. 21, R. 106 CPC. 

Counsel for the respondents while supporting the impugned judgments 

submits that there is no bar U/s. 11 CPC to move second application for execution 

by decree holder when his first application has been dismissed in default. He 

further submits that even if first application moved by decree holder has been 

dismissed for want of prosecution thus not decided on merit, in that circumstances, 

he can move second application for execution of the decree which has been granted 

in his favour as such there is no legal impediment in the way of decree holder as 

per the provisions as provided under O. 21, R. 106 CPC. 

In the instant case it is not in dispute between the parties that first 

execution application moved by the decree holder has been dismissed in default. 

Thus, it is clear that the same has not been decided and adjudicated on merit. 

Thereafter he has moved second application for execution registered as execution 

case no. 5 of 2009 (Munna Khan Vs. Smt. Rashke Muneer ) so as per the facts and 

law as stated herein above, the second execution application moved by decree 

holder is maintainable and no interference is needed in the present case. (Saeed 

(Adult) v. Munnu Khan (Died) Thur Smt Asgari Khatoon & others; 2014 (2) 

ARC 258) 

O. 22, R. 5 – Scope of 

 It is now well settled that determination of the question as to who is the 

legal representative of the deceased-plaintiff or defendant under O. 22, R. 5 of 

the CPC is only for the purpose of bringing the legal representative on record 

for conducting the legal proceeding and does not operate as res-judicata. 

 Court is of the considered opinion that an order on the substitution 

application under O. 22, R. 5 of the CPC is only for the limited purpose of 

representation of the estate of the deceased in a pending proceeding for the 

purpose of adjudication of that case. Such determination for such limited 

purpose does not confer on the person held to be the legal representative any 

right to the property, which is the subject matter of the suit vis-à-vis other rival 

claimants to the estate of the deceased. Since there is a dispute as to who is the 

legal representative, a decision in this regard is required to be taken on such 

dispute. At the present moment, the lower Appellate Court has substituted the 

petitioner as well as respondent no. 3 as legal representative of the plaintiff. 

When the question of legal representative is determined by the lower Appellate 

Court and such legal representative is brought on record only then it can be said 

that the estate of the deceased is now represented. In the light of the aforesaid, 

the Court is of the opinion, that the petitioner does not get any right to be 
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appointed as a mutawalli at this stage pursuant to the order of the lower 

Appellate Court dated 25-11-2004, in as much as, the order of the lower 

Appellate Court dated 25-11-2004 was only for a limited purpose of 

representation of the estate of the deceased for the purpose of adjudication of 

that case. (Nizamul Hai @ Titu v. U.P. Sunni Central Waqf Board, 

Lucknow Through its Member and others; 2014 (123) RD 833) 

O. 39 - Injunction 

The Vasavi Co-op. Housing Society Ltd., instituted a suit no. 794 of 

1988 before the City Civil Court, Hyderabad, seeking a declaration of title over 

land comprising 6 acres 30 guntas and recovery of the vacant possession from 

defendant nos. 1 to 3 and 7, after removal of the structure made therein by 

them. The Plaintiff has also sought for an injunction restraining the defendants 

from interfering with the above-mentioned land and also for other 

consequential reliefs. The City Civil Court vide its judgment dated 31.07.1996 

decreed the suit, against which the appellants preferred C.C.C.A. No. 123 of 

1996 before the High Court of Andhra Pradesh at Hyderabad. The High Court 

also affirmed the judgment of the trial Court on 6.9.2002, but observed that the 

appellant had made large scale construction of quarters for the Defence 

Accounts Department, therefore, it would be in the interest of justice that an 

opportunity be given to the appellants to provide alternative suitable extent of 

land in lieu of the scheduled suit land, for which eight months' time was 

granted from the date of the judgment. Aggrieved by the same, the Union of 

India filed the present appeal. 

In a suit for declaration of title, burden always lies on the plaintiff to 

make out and establish a clear case for granting such a declaration and the 

weakness, if any, of the case set up by the defendants would not be a ground to 

grant relief to the plaintiff.  Plaintiff in a suit for declaration of title and 

possession could succeed only on the strength of its own title and that could be 

done only by adducing sufficient evidence to discharge the onus on it, 

irrespective of the question whether the defendants have proved their case or 

not. Even if the title set up by the defendants is found against, in the absence of 

establishment of plaintiff's own title, plaintiff must be non-suited. The plaintiff 

has not succeeded in establishing his title and possession of the suit land in 

question. The appeal allowed and the judgment of the trial court, affirmed by 

the High Court, set aside.  (Union of India (UOI) Vs. Vasavi Co-op. Housing 

Society Ltd.; 2014 (2) AWC 1507 (SC) 

O. 39, R. 1 - Interim injunction - Granted in suit of petitioner also 

extended from time to time but not extended on last date and fixed next 
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date on 3
rd

 March 2014 as specified - Writ petition - Legality – Impugned 

order of court below not sustained hence quashed  

The petitioner had instituted a suit for permanent injunction. On 

2.8.2011 she was granted ex-parte interim injunction till the next date fixed and 

notices were directed to be issued to the other side. The said ex-parte injunction 

was extended from time to time and was to expire on 12.2.2014. On the said 

date, counsel for the petitioner appeared and moved application for the 

extension of the stay order but as the counsel for the other side was not present 

on account of the lawyers strike, the court below in view of the order of the 

Administrative Judge dated 20.12.2013 refused to extend the stay order and 

fixed 3.3.2014 as the next date. 

Learned Counsel for the petitioner submits that when the petitioner's 

counsel had appeared there was no justification on part of the court below to 

have refused to extend the injunction order in the absence of any changed 

circumstances. The administrative order could not have affected the judicial 

discretion of the court. 

In view of the aforesaid facts and circumstances, it is clear that the 

counsel of the petitioner was not on strike on 12.2.2014 rather he was resisting 

the same. He had appeared not only in the above case for getting the interim 

order extended but in all his other cases even then he and his client has been 

penalized by not extending the injunction order.  
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The impugned order clearly recites that the counsel for the petitioner 

had appeared and moved application for the extension of the interim order 

which was expiring but as the lawyers were on strike the interim order is not to 

be extended in view of the directions of the Administrative Judge.  

The order of the Administrative Judge directs all the courts below that 

when the advocates are on strike, no application for temporary injunction or 

extending the stay order expiring on the said date be entertained and not to 

extend the interim injunction on the stay order expiring on the said date. 

The directions of the Administrative Judge contained in paragraph 2 of 

the administrative order dated 20.12.2013 which has been quoted by the court 

below in its order reads as under:-  

"In future on a date, when Advocates are on strike, neither any bail 

application nor any temporary injunction or stay application in a civil 

matter shall be entertained nor any temporary injunction or stay order 

expiring on the said date shall be extended under any circumstances." 

The reading of the order of the court below makes it abundantly clear 

that it is virtually an order of the Administrative Judge rather than of the court 

that is seized with the lis between the parties. The administrative order as such 

has ex facie intervened in the judicial working of the subordinate court. The 

said order cannot be said to be an independent order of the court below. It is an 

order passed on the dictation of the Administrative Judge which is antithesis to 

the independence of justice.  

In view of the aforesaid facts and circumstances, the order impugned 

dated 12.2.2004 cannot have the approval of law and is accordingly quashed 

and the writ petition is allowed with the direction to the court below to proceed 

and decide the interim injunction application of the petitioner pending in the 

suit in accordance with law as expeditiously as possible preferably within three 

months from the date of submission of the certified copy of the order. (Rekha 

v. The Civil Judge (JD) and two others; 2014(2) ARC 437) 

 

Code of Criminal Procedure 

S. 31 - Sentencing – Concurrent or consecutive running of sentences - 

Punishment for offences under a single transaction – Permissibility of 

consecutive running of sentences - Factors to be considered 

―5. The majority view in State of Maharashtra v. Najakat Alia Mubarak 

Ali (2001) 6 SCC 311 as to the similar effect. It was held in para 17 as follows:  
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―17. In the above context, it is apposite to point out that very often it 

happens, when an accused is convicted in one case under different 

counts of offences and sentenced to different terms of imprisonment 

under each such count, all such sentences are directed to run 

concurrently. The idea behind it is that the imprisonment to be suffered 

by him for one count of offence will, in fact and in effect be 

imprisonment for other counts as well.‖ 

The ground on which the appellant was awarded the sentence which 

was to run consecutively was due to the previous criminal record of the 

appellant for a similar type of offence of shooting in the court premises, which 

charge was proved as per Ex. P-1. This is the basis on which the trial court took 

the extenuating circumstances into consideration to impose punishment for 

offences committed by the appellant, sentencing him to different periods for 

each one of the offences committed by him. The sentences were ordered to run 

consecutively, and the same was upheld by the High Court in exercise of its 

appellate jurisdiction. In view of the aforesaid legal position laid down by the 

Court regarding concurrent and consecutive sentences, the sentences imposed 

upon the appellant for different offences to run consecutively under the IPC and 

the Arms Act, are erroneous in law, as the same are contrary to law laid down 

by this Court as per the cases referred to supra upon which reliance has been 

rightly placed by the learned senior counsel on behalf of the appellant.   

Further, having regard to the age of the appellant at the time of 

committing the offences, the Court feels it would not be just and proper to 

allow the sentences to run consecutively. As the offences committed by the 

appellant have been committed under a single transaction, it is well settled 

position of law that the sentences must run concurrently and not consecutively. 

(Manoj Alias Panu v. State of Haryana; (2014) 1 SCC (Cri.) 763) 

Ss. 41 and 41-A – Power of police to arrest U/s. 41 – Scope 

In the present case, FIR was lodged for the offences U/ss. 419 and 420 

IPC which carry a sentence of maximum of three years and seven years 

respectively with or without fine. Benefit of s. 41(1) CrPC must be available in 

a given case, which provides that an investigating officer shall not arrest the 

accused of such offences in a routine manner and the arrest be made, only after 

following the restrictions imposed U/s. 41(1)(b) CrPC. The amended provisions 

of s. 41 CrPC make it compulsory for the police to record the reasons for 

making arrest as well as for not making an arrest in respect of a cognizable 

offence for which the maximum sentence is up to seven years. The provisions 

of s. 41-A CrPC as inserted vide Act 5 of 2009 w.e.f. 1-11-2010 make it 
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compulsory for the police to issue a notice to the alleged accused in all such 

cases where arrest is not required to be made under amended s. 41(1) (b) CrPC. 

But, all the same, unwillingness of a person who has not been arrested to 

identify himself and to whom a notice has been issued U/s. 41-A, CrPC, could 

be a ground for his arrest. The legislation has laid down various parameters, 

warranting arrest of a person, which itself is a check on arbitrary or 

unwarranted arrest and the right to personal liberty guaranteed under Article 21 

of the Constitution of India.  

It is settled law that in spite of the fact that s. 438 CrPC has been 

specifically omitted and made inapplicable in the State of Uttar Pradesh, still a 

party aggrieved can invoke the jurisdiction of the High Court under Article 226 

of the Constitution of India, being extraordinary jurisdiction and the vastness of 

the powers naturally impose considerable responsibility in its application. All 

the same, the High Court has got the power and sometimes duty in appropriate 

cases to grant reliefs, though it is not possible to pinpoint what are the 

appropriate cases, which have to be left to the wisdom of the Court exercising 

powers under Article 226 of the Constitution of India. (Hema Mishra v. State 

of Uttar Pradesh and others; (2014) 2 SCC (Cri) 363) 

S. 125 – The Muslim Women (Protection of Rights on Divorce) Act, 1986 – 

S. 3 - Maintenance – Even if application U/s. 3 of 1986 Act for maintenance 

was there—Parameters of s. 125 CrPC would have been applicable  

In Shabana Bano v. Imran Khan, a two-Judge Bench, placing reliance 

on Danial Latifi, has ruled that: - "The appellant's petition U/s. 125 CrPC would 

be maintainable before the Family Court as long as the appellant does not 

remarry. The amount of maintenance to be awarded U/s. 125 CrPC cannot be 

restricted for the iddat period only." Though the aforesaid decision was 

rendered interpreting s. 7 of the Family Courts Act, 1984, yet the principle 

stated therein would be applicable, for the same is in consonance with the 

principle stated by the Constitution Bench in Khatoon Nisa. 

Coming to the case at hand, it is found that the High Court has held that 

as the appellant had already taken recourse to Section 3 of the Act after divorce 

took place and obtained relief which has been upheld by the High Court, the 

application for grant of maintenance U/s. 125 of the Code would only be 

maintainable till she was divorced. It may be noted here that during the 

pendency of her application U/s. 125 of the Code the divorce took place. The 

wife preferred an application U/s.  3 of the Act for grant of mahr and return of 

articles. The learned Magistrate, as is seen, directed for return of the articles, 

payment of quantum of mahr and also thought it appropriate to grant 
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maintenance for the Iddat period. Thus, in effect, no maintenance had been 

granted to the wife beyond the Iddat period by the learned Magistrate as the 

petition was different. The Court is disposed to think so as the said application, 

which has been brought on record, was not filed for grant of maintenance. That 

apart, the authoritative interpretation in Danial Latifi (supra) was not available. 

In any case, it would be travesty of justice if the appellant would be made 

remediless. Her application U/s. 125 of the Code was continuing. The husband 

contested the same on merits without raising the plea of absence of consent. 

Even if an application U/s. 3 of the Act for grant of maintenance was filed, the 

parameters of s. 125 of the Code would have been made applicable. Quite apart 

from that, the application for grant of maintenance was filed prior to the date of 

divorce and hearing of the application continued. 

Under these circumstances, regard being had to the dictum in Khatoon 

Nisa's case, seeking of option would not make any difference. The High Court 

is not correct in opining that when the appellant-wife filed application U/s. 3 of 

the Act, she exercised her option. As the Magistrate still retains the power of 

granting maintenance U/s. 125 of the Code to a divorced Muslim woman and 

the proceeding was continuing without any objection and the ultimate result 

would be the same, there was no justification on the part of the High Court to 

hold that the proceeding after the divorce took place was not maintainable. 

(Shamim Bano v. Asraf Khan; 2014 (85) ACC 964) 

S. 144 - Deposit of fire-arms during elections - No oral directions issued for 

deposit of fire-arms by licensees 

Only directions issued to follow directions and guidelines issued by 

Election Commission of India (ECI) regarding constitution of screening 

committee and committee was required to complete exercise of screening 

licences placed before it. Order for depositing firearm, improper, hence, 

authorities directed not to insist valid fire-arms licensee to deposit their fire-

arms during elections except in accordance with procedure prescribed by ECI. 

(Sangam Das Gautam & others v. State of U.P. & others; 2014 (3) ALJ 

675) 

S. 154—FIR—Delay in registration—Effect 

In this case, Court has observed that PW-28 S.I., P.S. Muppala admitted 

that he shifted the injured to the hospital and the injured informed him that the 

opposite group had attacked them. He stated that when he went to the village to 

get a tractor to shift the injured, he had informed his superiors about the 

incident on phone. He further stated that PW-29 Circle Inspector (IO) came to 

the village at 3.00 a.m. and he assisted him in the investigation at the spot. 
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Thereafter, he proceeded to the Police Station, Muppala and there, he received 

copy of the FIR from S.H.O., Sattenapally. The evidence of all these witnesses 

read with evidence of PW-28 S.I., P.S. Muppala show that the witnesses had 

informed PW-28 about the incident and the fact that the opposite party had 

attacked them. While statements of some witnesses were not recorded, 

statements of some witnesses were recorded, but they were not produced. PW- 

28 S.I., P.S. Muppala ought to have registered the FIR on the basis of 

statements of injured eye-witnesses. PW-3 Head Constable was, in fact, 

attached to the P.S., Muppala and was working under him. It is not understood 

why his FIR was not recorded. The omission to record the statement of any of 

the injured witnesses as FIR or to record statements of witnesses U/s. 161 of the 

CrPC by PW-28 casts a shadow of doubt on the prosecution case. There was no 

need for the police to wait for recording of the statement of PW-1, treat that as 

dying declaration and then register the FIR on that basis. While, according to 

the prosecution, the incident took place at 1.00 a.m. on 17/3/1993, PW-1, 

statement [Ex- P/1] was recorded at 3.15 a.m. In the facts of this case, not 

registering FIR on the basis of statement of injured witnesses at the spot of 

incident and the delay in registering FIR give rise to a suspicion that the injured 

witnesses were unable to name the accused on account of darkness and that the 

FIR was doctored in the form of dying declaration of PW-1 which was 

subsequently converted into Ex-P/26. This reasoning of the trial court appears 

to be correct and ought not to have been disturbed by the High Court. 

(Chalamala Veeraiah vs. State of A.P.; 2014 Cri.L.J. 2487 (SC) 

S. 154(1)—Second FIR—Registration of second FIR in same police station 

for same occurrence against same accused—Is not permissible 

There can be no fresh investigation on receipt of every subsequent 

information in respect of the same cognizable offence or the same occurrence 

or incident giving rise to one or more cognizable offences as the police officer 

has to investigate not merely the cognizable offence reported in the FIR but 

also other connected offences found to have been committed in the course of 

the same transaction or the same occurrence and file one or more reports as 

provided in s. 173 CrPC. Whenever further information is received by the 

investigation agency, it is always in furtherance of the FIR. Where, as a result 

of further investigation, certain information is gathered a second FIR is 

unwarranted and, instead, filing a supplementary charge sheet will suffice. For 

the same event and offences against the same people, there cannot be a second 

FIR. Filing of multiple complaints, relatable to the same transaction, must be 

controlled as it causes tremendous harassment and prejudice. 

It is not possible to enunciate any formula of universal application to 
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determine whether two or more acts constitute the same transaction. They are to 

be gathered from the circumstances of a given case indicating proximity of 

time, unity or proximity of place, continuity of action, commonality of purpose 

or design. For several offences to be part of the same transaction, the test to be 

applied is whether they are so related to one another in point of purpose or of 

cause and effect or as principal and subsidiary, so as to result in one continuous 

action. Where there is commonality of purpose or design, where there is a 

continuity of action, then all those persons involved can be accused of the same 

or different offences "committed in the course of the same transaction". Where 

two incidents are of different times with involvement of different persons, there 

is no commonality, the purpose thereof is different, they emerge from different 

circumstances, and would not form part of the same transaction. (Akbaruddin 

Owaisi vs. The Government of Andhra Pradesh; 2014 Cri.L.J. 2199 (AP 

HC) 

S. 162—Withdrawal of prosecution—Availability of right to object—Right 

to object is available to complainant 

 As any citizen can lodge an FIR or file a complaint and set the 

machinery of the criminal law in motion, and his locus standi to do so cannot 

be questioned, there is no reason why a citizen, who finds that a prosecution for 

an offence against Society is being wrongly withdrawn, cannot oppose such 

withdrawal. If he can be a complainant or initiator of criminal prosecution, he 

should equally be entitled to oppose withdrawal of the criminal prosecution 

which has already been initiated at his instance. If the offence for which a 

prosecution is being launched is an offence against society, and not merely an 

individual wrong, any member of the society must have locus to initiate a 

prosecution as also to resist withdrawal of such prosecution, if initiated. 

(Akbaruddin Owaisi vs. The Government of Andhra Pradesh; 2014 

Cri.L.J. 2199 (AP HC) 

Ss. 177, 178 (d), 179, 397 and 482 - Territorial Jurisdiction of court to try 
offence U/s. 138 of N.I. Act 1881 – Principles reiterated - Courts within 
whose jurisdiction cheque was presented and dishonoured also have 
jurisdiction to try offence U/s. 138 N.I. Act 

Respondent-accused issued cheque to appellant complainant in 
Kolkata. Cheque was submitted for encashment in Delhi.- As cheque was 
dishonoured, notice was issued from Delhi and finally proceedings U/s. 138, 
N.I. Act, 1881 initiated before Metropolitan Magistrate in Delhi. High Court 
ruled that courts in Delhi did not have jurisdiction to try complaint of 
appellant complainant and liberty was given to appellant complainant to 
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prosecute his case before courts in Kolkata.  

Courts within whose jurisdiction cheque was presented for 
encashment would get jurisdiction to try case - Ingredients of offence U/s. 138 
of NI Act are: (i) drawing of cheque; (ii) presentation of cheque to bank; (iii) 
returning of cheque unpaid by drawee bank; (iv) giving notice in writing to 
drawer of cheque demanding payment of cheque amount; and (v) failure of 
drawer to make payment within 15 days of the receipt of notice. It is not 
necessary that all acts should be done at same place, and they may arise at 
different places - Wherever these acts have been performed, courts of such 
area get jurisdiction to try complaint U/s. 138, NI Act.  Hence, High Court 
erred in concluding that courts in Delhi did not get jurisdiction. Therefore, 
proceedings before trial court restored. As respondent-accused raised further 
plea on facts that cheque was presented for encashment in Faridabad, 
Supreme Court reserved liberty to respondent-accused to raise that plea 
before trial court. 

Having taken into consideration the factual position noticed by the 
High Court in para 13 of the impugned judgment, Rama Mukherjee v. Escorts 
Ltd. Court is of the view, that the High Court erred in concluding that the 
Courts at Delhi, did not have the jurisdiction to try the petition filed by the 
appellant U/s. 138 of the NI Act. The impugned order dated 27.4.2012 passed 
by the High Court is accordingly liable to be set aside. The same is, therefore, 
hereby set aside. (Escorts Limited v. Rama Mukherjee; (2014) 1 SCC (Cri) 808) 

S. 190 - Cognizance stage and Framing of charges stage - Powers of 

Magistrates at each stage - Magistrate is not empowered to include or 

exclude any penal section into charge-sheet submitted by the Police after 

investigation and before stage of framing of charge 

In a police case, after submission of the charge-sheet, the matter goes to 

the Magistrate for forming an opinion as to whether it is a fit case for taking 

cognizance and committing the matter for trial in a case which is lodged before 

the police by way of FIR and the Magistrate cannot exclude or include any 

section into the charge-sheet after investigation has been completed and charge-

sheet has been submitted by the police.  

It may be relevant to record at this stage that the term 'complaint' has 

been defined in the CrPC and it means the allegations made orally or in writing 

to a magistrate, with a view to taking action under the Code due to the fact that 

some person, whether known or unknown, has committed an offence but does 
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not include a police report lodged U/s. 154 Cr.P.C. 

 But if a case is registered by the police based on the FIR registered at 

the Police Station U/s. 154 Cr.P.C. and not by way of a complaint U/s. 190 (a) 

of the CrPC before the magistrate, obviously the magisterial enquiry cannot be 

held in regard to the FIR which had been registered as it is the investigating 

agency of the police which alone is legally entitled to conduct the investigation 

and, thereafter, submit the charge-sheet unless of course, a complaint before the 

magistrate is also lodged where the procedure prescribed for complaint cases 

would be applicable. (State of Gujarat vs. Girish Radhakrishnan Varde; 

(2014) 3 SCC 659) 

Ss. 192, 12—Transfer of Case by ACJM—Legality— Transfer of case for 

inquiry by Addl. Chief Judicial Magistrate after taking cognizance to 

transferee Magistrate—Is valid 

Section 192 of the Code empowers any Chief Judicial Magistrate to 

transfer the case for inquiry after taking cognizance to a competent Magistrate 

subordinate to him. In the present case, on receipt of the complaint, the learned 

Additional Chief Judicial Magistrate in exercise of the power U/s. 192 of the 

Code, after taking cognizance of the offence, had made over the case for 

inquiry and disposal to the transferee Magistrate. Section 12(2) of the Code 

confers on Additional Chief Judicial Magistrate the same powers as that of a 

Chief Judicial Magistrate. Hence, transfer of the case by the Additional Chief 

Judicial Magistrate after taking cognizance of the case to transferee Magistrate 

for inquiry and disposal is perfectly in tune with the provisions of the Code. 

(Vijay Dhanuka vs. Najima Mamtaj; 2014 Cri.L.J. 2295 (SC) 

Ss. 202, 2(g)—Inquiry—Meaning of—Magistrate examining complainant 

and witnesses and only thereafter issued direction for issuance of process is 

an inquiry envisaged u/s. 202 

It is evident from the aforesaid provision, every inquiry other than a trial 

conducted by the Magistrate or Court is an inquiry. No specific mode or 

manner of inquiry is provided u/s. 202 of the Code. In the inquiry envisaged 

u/s. 202 of the Code, the witnesses are examined whereas u/s. 200 of the Code, 

examination of the complainant only is necessary with the option of examining 

the witnesses present, if any. This exercise by the Magistrate, for the purpose of 

deciding whether or not there is sufficient ground for proceeding against the 

accused, is nothing but an inquiry envisaged u/s. 202 of the Code. Thus, where 

the Magistrate has examined the complainant on solemn affirmation and the 

two witnesses and only thereafter he had directed for issuance of process, it 

could be said that the Magistrate before issuing summons has held the inquiry 
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as mandated u/s. 202 of the Code. (Vijay Dhanuka vs. Najima Mamtaj; 2014 

Cri.L.J. 2295 (SC) 

Ss. 204, 362, 482 and 201 - Order summoning accused u/s. 204 Cr.PC – 

Recall or review of by Magistrate Court which issued summons - Is not 

permissible in absence of any power of review/recall including inherent 

power of such Magistrate Court to do so under CrPC – Remedy against 

said order lies before High Court u/s. 482 CrPC or Art. 227 of Constitution  

The relevant provisions of CrPC make it clear that the Magistrate is 

required to issue summons for attendance of the accused only on examination 

of the complaint and on satisfaction that there is sufficient ground for taking 

cognizance of the offence and that he is competent to take such cognizance of 

offence. Once the decision is taken and summons is issued, in the absence of a 

power of review including inherent power to do so being available to the 

Magistrate, the remedy lies before the High Court u/s. 482 CrPC or under Art. 

227 of the Constitution and not before the Magistrate. (Devendra Kishanlal 

Dagalia v. Dwarkesh Diamonds Pvt. Ltd. & others; (2014) 1 SCC (Cri) 

800) 

S. 204 and 319 - Issue of process - Recall of order refusing to issue process 

by subsequent order 

Held- 

 Magistrate (SDJM) having once refused to issue process against 

appellants, could not have recalled that over by a subsequent order - Magistrate 

misinterpreted order dt. 23-7-2001 passed by High Court where under only 

order of Magistrate clubbing complaint case with police case was set aside- No 

direction to proceed against appellants was issued there under - Magistrate was 

to commit case to Sessions Court and Sessions Court in its discretion could 

have summoned appellants, if found necessary u/s. 319 - Matter remitted to 

Magistrate (ACJM) for committal of case to Sessions Judge. (Sujoy Kumar 

Chand vs. Damayanti Majhi and another; (2014) 5 SCC 181) 

S. 311 - Re-examination – Seeking prayer of - re-examination of witnesses 

after a lapse of two years could be done only in extreme cases and that too 

where same is found to be only indispensable course in order to meet ends 

of justice  

The contention is that in the interest of justice it was desirable that the 

Trial Court ought to have allowed the application moved u/s. 311 Cr.PC and 

should have proceeded to re-examine the revisionist so that evidence against 

the accused persons could have been furnished by him. Submission is that 
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power u/s. 311 CrPC has not been correctly exercised and the orders passed by 

both the Courts below deserve to be set aside.  

The Court had occasion to peruse the record including twin impugned 

orders. It is demonstrably clear that the revisionist was examined on five 

different dates in the Trial Court. The dates of his examination are 15.2.2011, 

9.3.2011, 11.3.2011, 17.3.2011 and 28.3.2011. While disposing of the 

application moved u/s. 311 CrPC by the revisionist, the Trial Court has taken 

note of the fact that during entire period of his examination in the Court the 

accused remained inside the jail. It has also been taken note of by learned 

Lower court that application u/s. 311 CrPC seeking his own re-examination 

was moved by the petitioner after a lapse of more than two years on 4.5.2013. It 

has also been noted that during this period a criminal prosecution against the 

revisionist was also ordered by the High Court which relates to case crime no. 

953 of 2012. The possibility that the application in question u/s. 311 Cr.PC 

might have been moved with ulterior purpose to exercise pressure on the 

accused has also been kept in mind. The analysis of facts and law given in the 

impugned order seems to be beyond reproach and is apparently unassailable. 

The revisionist completely failed to satisfy the Court below about the 

truthfulness of threat given to him.  Re-examination of the witnesses after a 

lapse of two years could be done only in extreme cases and that too where the 

same is found to be the only indispensable course in the order to meet out the 

ends of justice and certainly not in matters like the one at hand. (Prakash 

Chandra Gupta v. State of U.P. and another; (2014) 85 ACC 431) 

S. 313 - Adverse inference against accused - When may be drawn  

 Duty of accused to furnish an explanation regarding any incriminating 

material that has been produced against him - Accused may choose to maintain 

silence or even remain in complete denial when his statement u/s. 313 Cr.PC is 

being recorded - However, in such an event, court would be entitled to draw an 

inference, including such adverse inference against accused as may be 

permissible in accordance with law - Submission that prosecution has to 

establish each and every fact and accused has a right only to maintain silence, 

rejected - Adverse inference drawn against appellant in this case for not at all 

trying to explain the incriminating circumstances against him - Evidence Act, 

1972 - Ss. 103 and 106 - Prevention of Corruption Act, 1998, Ss. 7, 13(2) and 

20. (Phula Singh vs. State of Himachal Pradesh; (2014) 4 SCC 9)  

S. 319 - Power to add new accused—Necessary for exercise—Degree of 

satisfaction necessary for exercise of power u/s. 319 is much higher than 

mere prima facie case 
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 Section 319 of the Code confers power on the trial court to find out 

whether a person who ought to have been added as an accused has erroneously 

been omitted or has deliberately been excluded by the investigating agency and 

that satisfaction has to be arrived at on the basis of the evidence so led during 

the trial. On the degree of satisfaction for invoking power u/s. 319 of the Code, 

the Court observed that though the test of prima facie case being made out is 

same as that when the cognizance of the offence is taken and process issued, 

the degree of satisfaction u/s. 319 of the Code is much higher. (Babubhai 

bhimabhai bokhiria vs. State of Gujarat; 2014 Cri.L.J. 2290 (SC) 

S. 319 - Materials which may be considered – Material inadmissible as 

evidence, held, cannot be considered 

Trial court summoning appellant to face trial for death of deceased 

Question of arraigning appellant as an accused decided on basis of note written 

by the deceased in his own handwriting apprehending death at appellant‘s hand. 

Note written by the deceased not relating to the cause of his death nor to any of 

the circumstances of the transaction which resulted in his death, held, 

inadmissible in evidence, thus, cannot be considered to enable court‘s exercise 

of power under s. 319. (Badubhai Bhimabhai Bokhiria and another v. State 

of Gujarat and others; (2014) 2 SCC (Cri) 644) 

S. 319 – Power under – Can be exercised by the Court at the stage of 

completion of examination-in-chief – Court need not to wait till cross-

examination of the witness  

Power u/s. 319 Cr.PC can be exercised at the stage of completion of 

examination in chief and court does not need to wait till said evidence is tested 

on cross-examination for it is the satisfaction of the court which can be 

gathered from the reasons recorded by the court, in respect of complicity of 

some other person(s), not facing the trial in the offence. 

Thus, the Court hold that though only a prima facie case is to be 

established from the evidence led before the court not necessarily tested on the 

anvil of cross-examination, it requires much stronger evidence than mere 

probability of his complicity. The test that has to be applied is one which is 

more than prima-facie case as exercised at the time of framing of charge, but 

short of satisfaction to an extent that the evidence, if goes unrebutted, would 

lead to conviction. In the absence of such satisfaction, the court should refrain 

from exercising power u/s. 319 Cr.PC. In s. 319 Cr.PC the purpose of providing 

‗if it appears from the evidence that any person not being the accused has 

committed any offence‘ is clear from the words for which such person could be 

tried together with the accused. The words used are not for which such person 
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could be convicted There is, therefore, no scope for the Court acting u/s. 319 

CrPC to form any opinion as to the guilt of the accused. (Hardeep Singh v. 

State of Punjab and others; 2014 (85) ACC 313) 

Ss. 437, 439—Bail—Scope of—Power of Sessions Court or High Court to 

grant is no way curtailed by Code—But regimes regulating power of 

Magistrate and that of Sessions Court and High Court are drastically 

dissimilar 

  There is no provision in Code curtailing the power of either of the 

superior Courts to entertain and decide pleas for bail. Furthermore, it is 

incongruent that in the face of the Magistrate being virtually disempowered to 

grant bail in the event of detention or arrest without warrant of any person 

accused of or suspected of the commission of any non-bailable offence 

punishable with death or imprisonment for life, no Court is enabled to extend 

him succour. The universal right of personal liberty emblazoned by Article 21 

of Indian Constitution, being fundamental to the very existence of not only to a 

citizen of India but to every person, cannot be trifled with merely on a 

presumptive plane. 

Whilst s. 437 contemplates that a person has to be accused or suspect of 

a non-bailable offence and consequently arrested or detained without warrant, 

s. 439 empowers the Sessions Court or High Court to grant bail if such a person 

is in custody. The difference of language manifests the sublime differentiation 

in the two provisions, and, therefore, there is no justification in giving the word 

―custody‖ the same or closely similar meaning and content as arrest or 

detention. Furthermore, while s. 437 severally curtails the power of the 

Magistrate to grant bail in context of the commission of non-bailable offences 

punishable with death or imprisonment for life, the two higher Courts have only 

the procedural requirement of giving notice of the Bail application to the Public 

Prosecutor, which requirement is also ignorable if circumstances so demand. 

The regimes regulating the powers of the Magistrate on the one hand and the 

two superior Courts are decidedly and intentionally not identical, but vitally 

and drastically dissimilar. (Sundeep Kumar Bafna vs. State of Maharashtra; 

2014 Cri.L.J. 2245 (SC) 

Ss. 437, 439—Bail—Requirements u/s. 437 and S. 439 are different—S. 437 

requires that person must be arrested or detained—S. 439 on other hand 

requires that person must be in custody 

The CrPC severely curtails the powers of the Magistrate while leaving 

that of the Court of Sessions and the High Court untouched and unfettered. It 

appears to Court that this is the only logical conclusion that can be arrived at on 
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a conjoint consideration of ss. 437 and 439 of the CrPC. Obviously, in order to 

complete the picture so far as concerns the powers and limitations thereto of the 

Court of Sessions and the High Court, s. 439 would have to be carefully 

considered. And when this is done, it will at once be evident that the CrPC has 

placed an embargo against granting relief to an accused, (couched by us in the 

negative), if he is not in custody. It seems to us that any persisting ambivalence 

or doubt stands dispelled by the proviso to this Section, which mandates only 

that the Public Prosecutor should be put on notice. The Court has not found any 

provision in the CrPC or elsewhere, nor have any been brought to our ken, 

curtailing the power of either of the superior Courts to entertain and decide 

pleas for bail. Furthermore, it is incongruent that in the face of the Magistrate 

being virtually disempowered to grant bail in the event of detention or arrest 

without warrant of any person accused of or suspected of the commission of 

any non-bailable offence punishable by death or imprisonment for life, no 

Court is enabled to extend him succour. Court should also keep in perspective 

the fact that Parliament has carried out amendments to this pandect comprising 

ss. 437 to 439, and, therefore, predicates on the well established principles of 

interpretation of statutes that what is not plainly evident from their reading, was 

never intended to be incorporated into law. Some salient features of these 

provisions are that whilst s. 437 contemplates that a person has to be accused or 

suspect of a non-bailable offence and consequently arrested or detained without 

warrant, s. 439 empowers the Sessions Court or High Court to grant bail if such 

a person is in custody. The difference of language manifests the sublime 

differentiation in the two provisions, and, therefore, there is no justification in 

giving the word ―custody‖ the same or closely similar meaning and content as 

arrest or detention. Furthermore, while s. 437 severally curtails the power of the 

Magistrate to grant bail in context of the commission of non-bailable offences 

punishable with death or imprisonment for life, the two higher Courts have only 

the procedural requirement of giving notice of the Bail application to the Public 

Prosecutor, which requirement is also ignorable if circumstances so demand. 

The regimes regulating the powers of the Magistrate on the one hand and the 

two superior Courts are decidedly and intentionally not identical, but vitally 

and drastically dissimilar. Indeed, the only complicity that can be contemplated 

is the conundrum of ―Committal of cases to the Court of Sessions‖ because of a 

possible hiatus created by the CrPC. (Sundeep Kumar Bafna vs. State of 

Maharashtra; 2014 Cri.L.J. 2245 (SC) 

S. 438 – Anticipatory bail – Power of High Court to grant anticipatory bail 

in a case relating to SC/ST Act - Bar against granting anticipatory bail - In 

view of the bar u/s. 18 of SC/ST Act, High Court committed an error in 
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granting anticipatory bail, cancelled  

It is clear that the learned Magistrate carefully perused the complaint 

petition, as well as the statement of the complainant and four witnesses 

examined during enquiry and arrived at a prima facie conclusion against the 

accused persons that the offence u/ss. 147, 148, 149, 323, 448 IPC and s. 3 of 

the SC/ST Act, is made out. In such circumstance and in view of the bar u/s. 18 

of the SC/ST Act, the learned counsel relying on the decision of this Court in 

Vilas Pandurang Pawar v. State of Maharashtra; (2012) 8 SCC 795, submitted 

that the High Court is not justified in granting anticipatory bail. In similar 

circumstance, the Court has considered the offence u/s. 3(1), as well as the bar 

provided u/s. 18 of the SC/ST Act and concluded as under. (SCC p.799, paras 

9-10) 

―9. Section 18 of the SC/ST Act creates a bar for invoking s. 438 of the 

Code. However, a duty is cast on the court to verify the averments in the 

complaint and to find out whether an offence u/s.3 (1) of the SC/ST Act 

has been prima facie made out. In other words, if there is a specific 

averment in the complaint, namely, insult or intimidation with intent to 

humiliate by calling with caste name, the accused persons are not 

entitled to anticipatory bail.  

10. The scope of s. 18 of the SC/ST Act read with s. 438 of the Code is 

such that it creates a specific bar in the grant of anticipatory bail. When 

an offence is registered against a person under the provisions of the 

SC/ST Act, no court shall entertain an application for anticipatory bail, 

unless it prima-facie finds that such an offence is not made out. 

Moreover, while considering the application for bail, scope for 

appreciation of evidence and other material on record is limited. The 

court is not expected to indulge in critical analysis of the evidence on 

record. When a provision has been enacted in the Special Act to protect 

the persons who belong to the Scheduled Castes and the Scheduled 

Tribes and a bar has been imposed in granting bail u/s. 438 of the Code, 

the provision in the Special Act cannot be easily brushed aside by 

elaborate discussion on the evidence.‖  

In the light of the factual details, as found in the order of the learned 

Sessions Judge, Saran at Chapra, Dated 28-11-2008, and in the light of the 

statutory provision as interpreted by the Court in the above cited decision, court 

is satisfied that the High Court has committed an error in granting anticipatory 

bail. Accordingly, the said order is set aside. (Bachu Das v. State of Bihar and 

others; (2014) 2 SCC (Cri) 212) 
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Ss. 438 and 82 – Power exercisable u/s. 438 CrPC – Nature and scope of – 

Is extraordinary in character and it is to be exercised only in exceptional 

case where it appears that the person may be falsely implicated or where 

there are reasonable grounds for holding that a person accused of an 

offence is not likely to otherwise misuse his liberty 

The above provision makes it clear that the power exercisable u/s. 438 

of the Code is somewhat extraordinary in character and it is to be exercised 

only in exceptional cases where it appears that the person may be falsely 

implicated or where there are reasonable grounds for holding that a person 

accused of an offence is not likely to otherwise misuse his liberty. 

Recently, in Lavesh vs. State (NCT of Delhi); (2012) 8 SCC 730, the 

Court, (of which both of us were parties) considered the scope of granting relief 

under s. 438 vis-à-vis to a person who was declared as an absconder or 

proclaimed offender in terms of s. 82 of the Code. In para 12, the Court held as 

under: (SCC p. 733) 

―12. From these materials and information, it is clear that the present 

appellant was not available for interrogation and investigation and was 

declared as ―absconder‖. Normally, when the accused is ―absconding‖ 

and declared as a ―proclaimed offender‖, there is no question of 

granting anticipatory bail. The Court reiterates that when a person 

against whom a warrant had been issued and is absconding or 

concealing himself in order to avoid execution of warrant and declared 

as a proclaimed offender in terms of s. 82 of the Code he is not entitled 

to the relief of anticipatory bail.‖  

It is clear from the above decision that if anyone is declared as an 

absconder/proclaimed offender in terms of s. 82 of the Code, he is not entitled 

to the relief of anticipatory bail. (State of Madhya Pradesh v. Pradeep 

Sharma; (2014) 2 SCC (Cri) 768) 

Ss. 438, 437 and 439 – Anticipatory bail – Exercise of power u/s. 438 – 

Scope - Direction by High court to trial court to release the accused on 

bail, despite rejecting the application for anticipatory bail legality of  

The direction issued by the High Court to the trial court to release 

Respondent 2 on bail is completely unsustainable. When the High Court 

rejected the application for anticipatory bail, it was sufficient indication that the 

High Court thought it fit not to put a fetter on the investigating agency‘s power 

to arrest Respondent 2. In such a situation, the investigating agency if it so 

desired and if it thought that the custodial interrogation of Respondent 2 was 

necessary, court have arrested him. Therefore, after rejecting the prayer for 
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anticipatory bail, the High Court should not have negated its own order by 

directing that Respondent 2 should be released on bail. This is contradiction in 

terms. It dilutes the order rejecting anticipatory bail. Such order is not legally 

sound. It overlooks the scope and purport of ss. 438 and 439 of the Code of 

Criminal Procedure, 1973. 

Further, orders like the impugned one put restriction on the power of the 

trial court to consider the bail application on merits and grant of reject prayer 

for bail. Such orders should never be passed. (Sudam Charan Dash v. State of 

Orissa and another; (2014) 1 SCC (Cri) 760) 

Ss. 438, 439 (2) and 82 – Cancellation of anticipatory bail – Anticipatory 

bail  to absconder, also proclaimed offender - Sustainability – In such 

serious offences, particularly, respondent accused being proclaimed 

offenders, impugned orders granting anticipatory bail cannot be sustained  

In the case on  hand, a perusal of the materials i.e., confessional  

statements  of Sanjay Namdev, Pawan  Kumar  @  Ravi  and  Vijay  @  Monu  

Brahambhatt reveals  that   the respondents administered poisonous substance 

to the deceased. Further, the statements of witnesses that were recorded and the 

report of the Department of Forensic Medicine & Toxicology Government  

Medical  College  &  Hospital, Nagpur dated 21.03.2012 have confirmed  the  

existence of poison  in  milk rabri. Further, it is brought to our notice that 

warrants were issued on 21.11.2012 for the arrest of the respondents herein. 

Since they were not available/traceable, a proclamation under Section 82 of the 

Code was issued on 29.11.2012.  The documents (Annexure-P13) produced by 

the State clearly show that the CJM, Chhindwara, MP issued a proclamation 

requiring the appearance of both the respondents/accused u/s. 82 of the Code to 

answer the complaint on 29.12.2012. All these materials were neither adverted 

to nor considered by the High Court while granting anticipatory bail and the 

High Court, without indicating any reason except stating ―facts and 

circumstances of the case‖, granted an order of anticipatory bail to both the 

accused. It is relevant to point out that both the accused are facing prosecution 

for offences punishable u/ss. 302 and 120B read with s.34 of IPC. In such 

serious offences, particularly, the respondents/accused being proclaimed 

offenders, the Court is unable to sustain the impugned orders of granting 

anticipatory bail. The High Court failed to appreciate that it is a settled position 

of law that where the accused has been declared as an absconder and has not 

cooperated with the investigation, he should not be granted anticipatory bail. 

(State of Madhya Pradesh v. Pradeep Sharma; (2014) 2 SCC (Cri) 768) 

S. 468 – Computation of limitation period under 
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For the purpose of computing the period of limitation under s. 468 
CrPC the relevant date is the date of filing of the complaint or the date of 
institution of prosecution and not the date on which the Magistrate takes 
cognizance. In reaching this conclusion, light can be drawn from legal maxims. 
The object of the criminal law is to punish perpetrators of crime. This is in tune 
with the well-known legal maxim nullum tempus aut locus occurrit regi, which 
means that a crime never dies. At the same time, it is also the policy of law to 
assist the vigilant and not the sleepy This is expressed in the Latin maxim 
vigilantibus et non dormientibus, jura subveniunt. Chapter 36 CrPC which 
provides limitation period for certain types of offences for which lesser 
sentence is provided draws support from this maxim. But, even certain 
offences such as s. 384 or 465 IPC, which have lesser punishment, may have 
serious social consequences. The provision is, therefore, made for 
condonation of delay. Treating date of filing of complaint or date of initiation 
of proceedings as the relevant date for computing limitation under s. 468 CrPC 
is supported by the legal maxim actus curiae neminem gravabit which means 
that the act of court shall prejudice no man. It bears repetition to state that 
the court's inaction in taking cognizance i.e. court's inaction in applying mind 
to the suspected offence should not be allowed to cause prejudice to a 
diligent complainant. Chapter 36 thus presents the interplay of these three 
legal maxims. The provisions of this Chapter, however, interpreted solely on 
the basis of these maxims. They only serve as guiding principal. (Sarah 
Mathew v. Institute of Cardio Vascular Diseases; (2014) 1 SCC (Cri) 721) 
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Ss. 482, 320—Inherent powers—Compounding of offence in non-

compoundable offence—Guiding principles laid down for High Court in 

giving adequate treatment to settlement between parties and exercising its 

power u/s. 482 

While taking a call as to whether compromise in such cases should be 

effected or not, the High Court should go by the nature of injury sustained, the 

portion of the bodies where the injuries were inflicted (namely whether injuries 

are caused at the vital/delicate parts of the body) and the nature of weapons 

used etc. On that basis, if it is found that there is a strong possibility of proving 

the charge u/s. 307 IPC, once the evidence to that effect is led and injuries 

proved, the Court should not accept settlement between the parties. On the 

other hand, on the basis of prima facie assessment of the aforesaid 

circumstances, if the High Court forms an opinion that provisions of s. 307 IPC 

were unnecessary included in the charge sheet, the Court can accept the plea of 

compounding of the offence based on settlement between the parties. Further, 

the timing of settlement would also play a crucial role. If the settlement is 

arrived at immediately after the alleged commission of offence when the matter 

is still under investigation, the High Court may be somewhat liberal in 

accepting the settlement and quashing the proceedings/investigation. In certain 

cases, the High Courts have accepted the compromise between the parties when 

the matter in appeal was pending before the High Court against the conviction 

recorded by the trial court. Obviously, such cases are those where the accused 

persons have been found guilty by the trial court, which means the serious 

charge of s. 307 IPC has been proved beyond reasonable doubt at the level of 

the trial court. There would not be any question of accepting compromise and 

acquitting the accused persons simply because the private parties have buried 

the hatchet. Thus certain principles laid down in para 21 by which the High 

Court would be guided in giving adequate treatment to the settlement between 

the parties and exercising its power u/s. 482 of the Code while accepting the 

settlement and quashing the proceedings or refusing to accept the settlement 

with direction to continue with the criminal proceedings. (Narinder Singh vs. 

State of Punjab; 2014 Cri.L.J. 2436 (SC) 

S. 482 - Exercise of power by High Court - Scope of  

In the case of  Dalip Kaur; (2009) 14 SCC 696, the matter was 

remanded back to the High Court because of non-consideration of relevant 

issues as noticed in paragraph 10, but the law was further clarified in paragraph 

11 by placing reliance upon judgment of this Court in R.Kalyani vs. Janak 

C.Mehta; (2009) 1 SCC 516. It is relevant to extract paragraph 11 of the 

http://indiankanoon.org/doc/1186914/
http://indiankanoon.org/doc/1186914/
http://indiankanoon.org/doc/1186914/
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judgment which runs as follows: 

―11. There cannot furthermore be any doubt that the High Court would 

exercise its inherent jurisdiction only when one or the other propositions 

of law, as laid down in R. Kalyani v. Janak C. Mehta is attracted, which 

are as under: 

(1) The High Court ordinarily would not exercise its inherent 

jurisdiction to quash a criminal proceeding and, in particular, a 

first information report unless the allegations contained therein, 

even if given face value and taken to be correct in their entirety, 

disclosed no cognizable offence. 

(2) For the said purpose the Court, save and except in very 

exceptional circumstances, would not look to any document 

relied upon by the defence. 

(3) Such a power should be exercised very sparingly. If the 

allegations made in the FIR disclose commission of an offence, 

the court shall not go beyond the same and pass an order in 

favour of the accused to hold absence of any mens rea or actus 

reus. 

(4) If the allegation discloses a civil dispute, the same by itself 

may not be ground to hold that the criminal proceedings should 

not be allowed to continue.  

(Vijayander Kumar v. State of Rajasthan; (2014) 2 SCC (Cri) 191) 

S. 482 – Maintainability of second petition at different stage of proceedings 

- Consideration of  

Learned senior counsel for the appellants also placed reliance upon 

judgment of the Court in the case of Devendra and Others vs. State of Uttar 

Pradesh and Another, only to highlight that a second petition under s. 482 of 

the CrPC can be entertained because order of Magistrate taking cognizance 

gives rise to a new cause of action. This issue does not require any deliberation 

because learned senior counsel for the respondent no.2, the informant, has not 

raised any objection to the maintainability of petition under s. 482 of the CrPC. 

(Vijayander Kumar and others v. State of Rajasthan and another; (2014) 2 

SCC (Cri) 191) 

S. 482 – Quashing of charge-sheet - Permissibility of – Mere fact that civil remedy 

available or has been availed, is not by itself a ground to quash criminal 

proceedings  

http://indiankanoon.org/doc/1186914/
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It is well settled proposition of law that where a wrong makes out a 

'civil wrong' and also a 'criminal offence'. In such a situation, the mere fact that 

civil remedy is available or has been availed is not by itself a ground to quash 

the criminal proceedings. In M/s Indian Oil Corporation Vs. M/s NEPC India 

Ltd.; AIR 2006 SC 2780, their Lordships of Supreme Court have observed as 

under:  

―A complaint can be quashed where the allegations made in the 

complaint, even if they are taken at their face value and accepted in 

their entirety, do not prima facie constitute any offence or make out the 

case alleged against the accused. 

For this purpose, the complaint has to be examined as a whole, but 

without examining the merits of the allegations. Neither a detailed 

inquiry nor a meticulous analysis of the material nor an assessment of 

the reliability or genuineness of the allegations in the complaint, is 

warranted while examining prayer for quashing of a complaint.‖ 

It was further observed:  

―A given set of facts may make out: (a) purely a civil wrong; or (b) 

purely a criminal offence; or (c) a civil wrong as also a criminal 

offence. A commercial transaction or a contractual dispute, apart from 

furnishing a cause of action for seeking remedy in civil law, may also 

involve a criminal offence. As the nature and scope of civil proceedings 

are different from a criminal proceeding, the mere fact that the 

complaint relates to a commercial transaction or breach of contract, for 

which a civil remedy is available or has been availed, is not by itself a 

ground to quash the criminal proceedings. The test is whether the 

allegations in the complaint disclose a criminal offence or not.‖  

In the case, in hand, the allegations against the petitioners are that they 

are in connivance with the Managing Director of BIC, cause substantial losses 

to government owned company, hence it could not be said that the dispute 

raised is purely of civil nature and required to be quashed being an abuse of 

process of law. (Ashik Rameshchandra Shah & Ors. v. State of U.P. 

Through CBI/SCB, Lucknow; 2014 (85) ACC 411) 

S. 498-A - Quashment manner of construing complaint of cruelty/FIR – 

―cruelty‖ as defined in explanation to S. 498-A, IPC has a twofold meaning  

―Cruelty‖ as defined in the Explanation to s. 498-A of the Penal Code 

has a twofold meaning. The contentions of Shri Sharan do not deal with the 

explanation (a) and is exclusively confined to the meaning dealt with by 
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explanation (b). Under explanation (a) conduct which is likely to cause injury 

or danger to life, limb or health (mental or physical) could come within the 

meaning of the expression ―cruelty‖. While instances of physical torture would 

be plainly evident from the pleadings, conduct which has caused or is likely to 

cause mental injury would be far more subtle, Having given our anxious 

consideration to the averments made in the complaint petition, court is of the 

view that the statements made in the relevant paragraphs of the complaint can 

be understood as containing allegations of mental cruelty to the complainant. 

The complaint, therefore, cannot be rejected at the threshold. (Bhaskar Lal 

Sharma & Anr. v. Monica & Ors.; (2014) 2 SCC (Cri) 185) 

Constitution of India 

Arts. 14 to 16, 19 & 21 - Gender identity 

Right of Transgender Community (T.G.) to be identified as 3
rd

 Gender 

and Rights of Trans sexual offer undergoing sex reassignment surgery (SRS). 

 Hon‘ble Supreme Court issued following declarations and direction on 

15/4/2014 in writ petition CC-No 4000 of 2012). 

1. "Hijras, eunuchs, apart from binary genders, be treated as “third gender” 
for the purpose of safeguarding their rights under Part III of our 
Constitution and the laws made by Parliament and the State Legislature. 

2. Transgender Persons’ right to decide their self-identified gender is also 
upheld and the Centre and State Governments are directed o grant legal 
recognition of their gender identity such as male, female or as third 
gender.  

3. We direct the Centre and the State Governments to take steps to treat 
them as socially and Educationally Backward Classes of citizens and 
extend all kinds of reservation in cases of admission in educational 
institutions and for public appointments. 

4. The Centre and State Governments are directed to operate separate HIV 
surveillance centers since hijas/trans genders face several sexual health 
issues. 

5. The Centre and State Governments should seriously address the 
problems being faced by hijras/trans genders such as fear, shame, gender 
dysphoria, social pressure, depression, suicidal tendencies, social stigma, 
etc. and insistence for SRS for declaring one’s gender is immoral and 
illegal. 

6. The Centre and State Governments should take proper measures to 
provide medical care to TGs in the hospitals and also provide them 
separate public toilets and other facilities.  
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7. The Centre and State Governments should also take steps for framing 
various social welfare schemes for their betterment. 

8. The Centre and State Governments should take steps to create public 
awareness so that TGs will feel that they that they are also part and 
parcel of the social life and be not treated as untouchables. 

9. The Centre and the State Governments should also take measures to 
regain their respect and place in the society which once they enjoyed in 
other cultural and social life.” 

In aforesaid case Hon‘ble Supreme Court held that International Law 

was applicable where Indian Law was absent to deal with situation such as 

absence of Indian Law on Trans Genders. In such cases municipal courts will 

follow International Law on the subject. (National Legal Services Authority 

vs. Union of India; (2014) 5 SCC 438) 

Arts. 14 and 16 - Juniors promoted in 1983 – Claim for ad-hoc promotion 

made in 2003 – Respondent aware of such promotion - Not proper for the 

Tribunal, High Court to grant benefit to the respondent - Petition should 

have been dismissed on the ground of delay 

There can be no cavil over the fact that the claim of promotion is based 

on the concept of equality and equitability, but said relief has to be claimed 

within a reasonable time. The said principle has been stated in Ghulam Rasool 

Lone v. State of Jammu and Kashmir and another; (2009) 15 SCC 321. 

Presently, sitting in a time machine, court may refer to a two-Judge 

Bench decision in P.S. Sadasivasway v. State of Tamil Nadu; SCC 152: (1976 

(1) SLR 53 SC wherein it has been laid down that a person aggrieved by an 

order of promoting a junior over his head should approach the Court at least 

within six months or at the most a year of such promotion. It is not that there is 

any period of limitation for the Courts to exercise their powers under Article 

226 nor is it that there can never be a case where the Courts cannot interfere in 

a matter after the passage of a certain length of time, but it would be a sound 

and wise exercise of discretion for the Courts to refuse to exercise their 

extraordinary powers under Article 226 in the case of persons who do not 

approach it expeditiously for relief and who stand by and allow things to 

happen and then approach the Court to put forward stale claims and try to 

unsettle settled matters. 

Court will be failing in his duty if Court does not state something about 

the benefit of promotion conferred on the junior employee. Court has been 

apprised by the learned counsel for the State that the promotion extended to 

him on 15.11.1983 has been cancelled and, as further put forth by the learned 
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counsel for the respondents, the same is under assail before the High Court. The 

said Madhav Singh Tadagi was neither a party before the tribunal nor before 

the High Court and he is also not a party before the Court. 

As presently advised, court refrains itself from expressing any opinion 

on the cancellation of promotion and the repercussions of the same. As the 

matter is subjudice before the High Court, suffice it to say that the High Court 

shall deal with the same in accordance with the settled principles of law in that 

regard. Court says no more on the said score. However, court irrefragably 

comes to hold that the direction given by the tribunal which has been concurred 

with by the High Court being absolutely unsustainable in law is bound to be 

axed and court so do. Consequently, the appeals are allowed and the orders 

passed by the High Court and that of the tribunal are set aside. (State of 

Uttaranchal and another v. Sri Shiv Charan Singh Bhandari and others; 

2014(2) SLR 688(SC) 

Arts. 14, 16 and 226 – Compassionate appointment - Constitutionality – 

Provision cannot be said unconstitutional 

Petitioner‘s father, who was an employee of the Eastern Coalfields 

Limited, died on February 14, 2004. National Coal Wage Agreement-VI 

governs the monetary compensation and the compassionate appointment to be 

offered to the dependents of the employee died in harness. In terms of the said 

agreement, the dependents include wife/husband of the deceased, unmarried 

daughter and the son including the adopted son. The wife of the deceased, 

namely, Sikha Mondal, applied for her employment, but on June 20, 2006 her 

prayer was rejected by the appellant company on the ground that she was aged 

within 33 and 38 years and that she was physically unfit and in lieu of 

employment she was offered monetary compensation at the rate of Rs. 3,000/- 

per month till she would attain the age of 60 years or till the date of remarriage 

and/or death, whichever is earlier. The widow of the deceased did not accept 

the offer of the authorities and applied for review of the decision taken by the 

authorities. During pendency of her review application, on March 20, 2007 the 

widow died and on her death, the writ petitioner/respondent being the 

unmarried daughter of the deceased Nandalal Mondal applied for appointment. 

The authorities of the Eastern Coalfields Limited considered the case of 

the writ petitioner and rejected her prayer by order dated September 2, 2009 on 

the ground that if the writ petitioner's age could have been 18 years or more at 

the time of death of her father, then her case could have been considered. There 

was no provision for employment for minor female dependent. She was advised 

to obtain terminal benefits of her father, which the authorities assured to look 
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into the same on priority basis. 

Aggrieved by the order of the authorities, as aforesaid, the writ petition 

was filed before the learned single Judge. 

The learned single Judge opined that exercise undertaken by the widow 

came to an end without any result. She died, she was not offered compassionate 

appointment and she also did not achieve the monetary compensation. The 

claim made by the daughter/writ petitioner was, also, rejected on the grounds as 

stated hereinbefore. 

The learned single Judge observed that it would appear from clause 

9.5.0(iii) of the National Coal Wage Agreement-VI that a male dependent, who, 

at the time of death of the workman, was 12 years or above, would be kept on a 

live roster and would be provided employment when he attains the age of 18 

years. The learned single Judge further observed that the compassionate 

appointment could be offered either to a son or to a daughter of the deceased 

and there was no reason as to why a male dependent would be kept on the live 

roster but a female dependent could not be. The aforesaid provision was held to 

be bad and opposed to Article 14 of the Constitution of India. Thus, the learned 

single Judge issued direction to give compassionate appointment either to the 

son of the deceased, namely, Gaurav Mondal, or to the daughter of the 

deceased being the writ petitioner and to make payment of monetary 

compensation in favour of any one of the dependents till the date of 

appointment so offered. 

It is apparent that in case, the male dependant of the concerned worker 

is 12 years and above in age as on the date of death of the worker, he would be 

kept on live roaster and would be provided employment commensurate with his 

skill and qualifications, when he attains the age of 18 years. During the period, 

the male dependant is on live roaster, the female dependant would be paid 

monetary compensation as per rates at paragraphs (i) and (ii) of clause 9.5.0 

above. 

Therefore, the finding as recorded by the learned Single Judge that the 

provisions as contained in clause 9.5.0(iii) of the National Coal Wage 

Agreement- VI is arbitrary and cannot be accepted, as the female dependent is 

taken care of by making payment of monetary compensation at the rate of Rs. 

3,000/- per month and the male dependent can be kept on live roster. As such, 

wholesome, the provision cannot be said to be discriminatory or arbitrary and 

opposed to Article 14 of the Constitution of India. 

Even it is trite as held by the Apex Court that compassionate 

appointment on the death of the employee is governed by the policy. The 
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National Coal Wage Agreement-VI contains the policy of offering 

compassionate appointment. It is not for the court to rewrite a policy as the 

offer of compassionate employment is governed by such rule/policy. (Eastern 

Coalfields Limited v. Rakhi Mondal; 2014(3) SLR 769 (Cal) 
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Art. 16 - Compassionate appointment - Consideration of  

Compassionate appointment is the service condition of an employee 

applied in case the scheme has been framed by the employer. It is not an 

advantage receivable by heirs on account of death and have co-relation of 

amount receivable under the statutes occasioned on account of accidental death. 

Compassionate appointments have nexus with the death of an employee during 

the course of service and not otherwise. (Prabandhak U.P. Rajya Sadak 

Parivahan Nigam v. Smt. Rabia Begum and others; 2014 (2) ESC 871 (All) 

Arts 16 and 226 - Transfer of Employee of his Choice – Interference by 

Court - No Govt. Employee of a public undertaking has any legal right to 

be posted forever at any particular place or place of his choice 

The transfer is not only an incident of service, but a condition of service 

as well and it is necessary in public interest and efficiency in public 

administration. No government employee of a public undertaking has any legal 

right to be posted forever at any particular place or place of his choice. Unless 

an order of transfer is shown to be an outcome of mala fine exercise or stated to 

be in violation of statutory provisions prohibiting such transfer, the Court or the 

Tribunal normally cannot interfere with such orders, as if the Court or the 

Tribunal is the Appellate Authority and is substituting its own decision for that 

of the management.  

The guidelines as referred to by Shri Pathick Chandra Das cannot have 

same force as that of the statute. Moreover, whether there existed 

administrative exigency or not is not a matter for the Court, but is a matter for 

the Administration. 

Unless, an aggrieved employee is able to establish either the order of 

transfer being tainted with mala fide or the same being in arbitrary exercise of 

such powers by disclosing necessary facts or materials, which can reveal such 

action to be malafide or arbitrary and, further, that the action is in violation of 

the statutory provisions, the question of interference by the Court against such 

order of transfer does not arise.  

Ordinarily, an employee, who has been transferred, should, subject to 

just exceptions, join at his transferred place/post immediately.  

The legal position regarding interference by Court in the matter of 

transfer is too well settled. The respondent no. 1/ applicant‘s transfer neither 

suffers from violation of any statutory rules not it can be described as mala fide. 

(Andaman and Nicobar Administration v. Newazesh Ali; 2014 (2) SLR 783 

(Cal) 
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Arts. 16 and 226 - Absorption in service – Surplus Employees from a lower 

pay scale post can be absorbed to higher pay scale post  

The petitioners fulfil the requisite qualifications as prescribed in the 

advertisement dated 01.06.2010 and since the petitioners have been adjusted 

against the posts of Inspector, Legal Metrology, they should be allowed to 

continue on the said post by absorbing them on the said post as there is no 

impediment which would come in the way either in the qualifications or 

performance of work of the petitioners. He, accordingly, prays that the writ 

petition be allowed. 

Counsel for the respondents, on the other hand, states that initially the 

petitioners were adjusted on the post of inspector, Legal Metrology but 

subsequently, they had been granted the pay scale of the posts, which were held 

by them prior to their joining the Department of Legal Metrology i.e. Junior 

Technical Assistant and Semi Skilled Operator. Since they were and are 

drawing the initial pay scale, which is less than that of Inspector, Legal 

Metrology, therefore, they cannot be absorbed against the post of Inspector, 

Legal Metrology. There are posts available in the same pay scale, in which the 

petitioners are serving i.e. of Manual Assistants, which are lying vacant in the 

department. She, accordingly, contends that the writ petition deserves to be 

dismissed. 

In response to this argument raised by the counsel for the respondents, 

counsel for the petitioners has referred to para (c) of Grounds of the reply, 

wherein it has been specifically admitted by the respondents that there are no 

instructions, which provide for absorption of a surplus employee from a lower 

pay scale/post to the higher pay scale/post. He, accordingly, contends that the 

argument raised by the counsel for the respondents cannot, therefore, be 

accepted. (Rajan Kapoor and others v. Chief Secretary of Govt. Punjab; 

2014(2) SLR 488 (P&H) 

Art. 16 – Incentive of one increment under the Government scheme 

regarding sterilization - Entitlement of – Whether re-employed persons are 

entitled to Increment (Incentive) if the sterilization operation was 

undergone prior to        re-employment – Held, ―No‖  

The respondent-employee was re-employed as a Male Nurse at Nuclear Fuel 

Complex, Hyderabad. According to the case of the respondent-employee, prior to his 

re-employment, a sterilization operation was undertaken by his wife and therefore, as 

per the policy of the appellant-organization, he was entitled to one incentive increment 

for promoting small family norms. In spite of his repeated requests he was not given 

the increment and therefore, he had approached the Central Administrative Tribunal, 

Hyderabad by filing O.A.No.254 of 2009. The Tribunal rejected his application 
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relying upon the policy of the Government to the effect that a re-employed person, if 

he or his spouse had undergone sterilization operation prior to his re-employment, was 

not entitled to an increment by way of incentive. 

The Tribunal did not grant the application in view of the policy decision 

of the Government to the effect that the special incentive increment was not to 

be given to a person who/whose spouse had undergone the sterilization 

operation before his re-employment.  

Not being satisfied with the rejection of the application, the respondent-

employee had filed Writ Petition No. 24132 of 2009 in the High Court of 

Andhra Pradesh challenging the validity of the order of the Tribunal. The 

petition was allowed and the High Court has directed the appellants to give 

special incentive increment to the respondent-employee. 

Being aggrieved by the aforestated judgment delivered by the High 

Court, this appeal has been filed. 

It is a known fact that our country is having a severe problem with 

regard to explosion of population and so as to curb the population, the 

Government had framed certain policies. The Government had made an effort 

to give incentive to those who had tried to control the size of their families and 

as per one of the policies, with which Court is concerned at present, an 

employee or his/her spouse undergoing sterilization operation, was to be given 

one incentive increment. It was, however, clarified under policy dated 

18.9.2002 that the re-employed persons were not entitled to incentive, if the 

sterilization operation was undergone prior to the re- employment. 

In Court‘s opinion, the Tribunal was absolutely justified in rejecting the 

application of the respondent-employee in view of the aforestated policy of the 

Government. 

The Court is of the view that normally the courts should not interfere 

with the just policies framed by the Government. In Court‘s opinion, the policy 

decision taken by the Government which is reproduced hereinabove dated 

18.9.2002, is quite reasonable and it has nexus with the purpose which is to be 

achieved. In the circumstances, the High Court ought not to have become 

lenient by allowing the petition and by awarding incentive increment to the 

respondent-employee in violation of the Government policy. 

For the reasons recorded hereinabove, the Court is of the view that the 

High Court committed an error while allowing the petition and giving direction 

with regard to giving incentive increment to the respondent-employee and 

therefore, Court quashed and set aside the said direction. (Secretary, 
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Department of Atomic Energy and others v. M.K. Bawane; 2014 (3) SLR 

335 (SC) 
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Arts 16, 226 - Regularisation of services – Temporary employee - 

Petitioner was engaged as a sweeper in the Nagar Nigam on a temporary 

basis, but was working on a permanent post for more than 10 years - In 

2000, the regularisation rules came into existence - Workman applied for 

regularisation of his services - No action taken, until ban on fresh 

appointment imposed by G.O. – Said ban did not apply for regularisation 

of services of existing employees - Impugned order sustainable    

The petitioner was engaged as a sweeper in the Nagar Nigam w.e.f. 1st 

November, 1994 on a temporary basis, but was working on a permanent post, 

and in this fashion continued to work for more than 10 years. In 2000, the 

Regularization Rules came into existence, and the workman applied for 

regularization of his services. The employers took action on his application by 

putting a note and forwarding it to the Competent Authority who recommended 

the matter and sent it to the Selection Committee. Inspite of this direction, the 

matter of regularization of the services of the workman was not placed before 

the Selection Committee between the years 2000 to 2005, and when a 

government order dated 12th March, 2005 imposed a ban on appointments, the 

Competent Authority conveniently consigned the application of the workman 

on the ground that the State Government has now imposed a ban. The workman 

being dissatisfied with the action of the Competent Authority in not making 

him permanent, raised an industrial dispute, which was referred by the State 

Government to the labour court for adjudication. The terms of the reference 

order was "whether the employers justified in not making the workman 

permanent in the service of the Nagar Nigam as Sweeper? If not, to what relief 

was the workman entitled to."  

The Court finds that the award of the labour court does not suffer from 

any error of law. The award of the labour court is perfectly justified in the facts 

and circumstances of the given case. The Court finds that the workman was 

working for more than 11 years without any break in service. The muster roll of 

the year 2005 was produced by the workman to prove that he had worked for 

all the days in the month. The best evidence was with the employer to produce 

the attendance register to indicate the number of working days on which the 

workman has done work in a year and which they have miserably failed to 

produce. 

The Court finds that a clear averment was made by the workman that he 

was working on a substantive post, which fact has not been denied by the 

employers. The Court also finds that a specific averment was made that junior 

to the workman was regularized, which fact has also not been denied by the 
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employers.  

The note-sheet clearly indicates that the claim of the workman for 

regularization under the 2001 Regularization Rules was sent to the Selection 

Committee, but for the reasons best known, the claim of the workman was not 

considered from 2001 to 2005, and then, the employer conveniently threw the 

claim of the workman in the dustbin on the ground that the Government has 

now imposed a ban.  

The Court is of the opinion that the ban imposed by the State 

Government was with regard to fresh appointments and that the ban did not 

apply for the regularization of the services of existing employees. (Nagar 

Ayukt, Nagar Nigam, Kanpur v. Presiding Officer, Labour Court, Kanpur 

and others; 2014(3) SLR 596 (All) 

Art. 21 – Protection of Human Rights Act, S. 2(d) – Human Rights of 

transgender community - Hijras/Transgender persons are also entitled to 

equal protection of laws and equality in all spheres and also entitled to 

reservation in public employment 

Indian Law, on the whole, only recognizes the paradigm of binary 

genders of male and female, based on a person‘s sex assigned by birth, which 

permits gender system, including the law relating to marriage, adoption, 

inheritance, succession and taxation and welfare legislations, unfortunately 

Court have no legislation in this country dealing with the rights of transgender 

community. Due to the absence of suitable legislation protecting the rights of 

the members of the transgender community, they are facing discrimination in 

various areas and hence it is necessary to follow the International Conventions 

to which India is a party and to give due respect to other non-binding 

International Conventions and principles. Constitution makers could not have 

envisaged that each and every human activity be guided, controlled, recognized 

or safeguarded by laws made by the legislature. Article 21 has been 

incorporated to safeguard those rights and a Constitutional Court cannot be a 

mute spectator when those rights are violated, but is expected to safeguard 

those rights knowing the pulse and feeling of that community, though a 

minority, especially when their rights have gained universal recognition and 

acceptance. The International Conventions protecting transgender including 

Yogyakarta principles, which are found not inconsistent with the various 

fundamental rights guaranteed under the Indian Constitution, must be 

recognized and followed, which has sufficient legal and historical justification 

in our country. 

Word ―person‖ in Art. 14 not restricted to male and female, includes 
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even hijras/transgender persons such persons who are neither male nor female 

are also entitled to equal protection of laws and equality in all spheres. 

Discrimination on ground of sex is not limited to biological sex of male 

or female but includes transgender. Transgender being discriminated on ground 

of sex are entitled to benefits as socially and educationally backward class 

citizens also entitled to reservation in public employment. So Government 

directed to take affirmative action in this regard. (National Legal Services 

Authority v. Union of India and others; AIR 2014 SC 1863)  

Art. 21 and S. 357-A of CrPC - Compensation to victims of Acid Attack 

Hon‘ble Supreme Court directed that the acid attack victims shall be 

paid compensation of at least Rs. 3 lakhs by the State Government/Union 

Territory concerned as the aftercare and rehabilitation cost. Of this amount, a 

sum of Rs. 1 lakh shall be paid to such victim within 15 days of occurrence of 

such incident (or being brought to the notice of the State Government/Union 

Territory) to facilitate immediate medical attention and expenses in this regard. 

The balance sum of Rs. 2 lakhs shall be paid as expeditiously as may be 

possible and positively within two months thereafter. The Chief Secretaries of 

the States and the Administrators of the Union Territories shall ensure 

compliance with the above direction. (Laxmi vs. Union of India; (2014) 4 

SCC 427) 

Arts. 21, 32, 72 and 161 – Commutation of death sentence on ground of 

delay in disposal of mercy petitions 

Hon‘ble Supreme Court in aforesaid case considered the question of 

commutation of death sentence on ground of delay in disposal of mercy 

petitions filed by some petitioners before President or Governor. (As the case 

may be) 

 The clemency procedure under Articles 72/161 provides a ray of hope 

to the condemned prisoners and his family members for commutation of death 

sentence into life imprisonment and, therefore, the executive should set up and 

exercise its time-honoured tradition of clemency power guaranteed in the 

Constitution one way or the other within a reasonable time. Profuse 

deliberation on the nature of power under Articles 72/161 has already been said 

in Shatrughan Chauhan vs. Union of India, (2014) 3 SCC 1: (2014) 2 SCC 

(Cri.) 1 and the Court embrace the same in the given case as well. The relevant 

portion of Shatrughan Chauhan case is an under: (SCC pp. 39 & 43, paras 48 & 

61). 

―Accordingly, if there is undue, unexplained and inordinate delay in 
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execution due to pendency of mercy petitions or the executive as well as 

the constitutional authorities have failed to take note of/consider the 

relevant aspects, this Court is well within its powers under Article 32 to 

hear the grievance of the convict and commute the death sentence into 

life imprisonment on this ground alone however, only after satisfying 

that the delay was not caused at the instance of the accused himself….‖ 

 In present case Hon‘ble Supreme Court relying on aforesaid case 

commuted death sentence of petitioners into life imprisonment and further 

observed that life imprisonment means end of one‘s life, subject to any 

remission granted by the appropriate Government u/s. 432 of the Code of 

Criminal Procedure, 1973 which, in turn, is subject to the procedural checks 

mentioned in the said provision and further substantive check in s. 433-A of the 

Code. All the writ petitions are allowed on the above terms and the transferred 

cases are, accordingly, disposed of. (V. Sriharan vs. Union of India; (2014) 4 

SCC 242) 

Art. 30 – Minority Institution – Declaration of - Consideration of  

Petitioner seeks quashing of the notification dated 4
th

 May, 2009 issued 

by the Secretary, National Commission for Minority Educational Institution, 

New Delhi as well as the letter dated 5
th

 May, 2009 issued by the same 

authority and the consequential order dated 16
th

 March, 2011 issued by the 

District Inspector of Schools, Moradabad. Under the aforesaid documents, the 

petitioner's institution has been declared to be a minority institution covered by 

Article 30 of the Constitution of India. The District Inspector of Schools has 

further directed that since the status certificate has been issued by the National 

Commission for Minority Educational Institution, which is a statutory body, the 

same has to be honoured. The institution must therefore, act accordingly. 

So far as the law in respect of minority institutions covered by Article 

30 of the Constitution of India is concerned, suffice is to refer to the judgment 

of the Apex Court in the case of Azeez Basha vs. Union of India reported in 

AIR 1968 SC 662. The Apex Court has laid down that for an institution to be 

covered within the meaning of Article 30 of the Constitution of India, it must 

be proved that (a) institution was brought into existence (established) by a 

minority community and (b) institution has all along been run and managed by 

the minority community, which had established the same. Relevant portion of 

the Judgment reads as follows:  

"19. ......The Article in our opinion clearly shows that the minority will 

have the right to administer educational institutions of their choice 

provided they have established them, but not otherwise. The Article 
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cannot be read to mean that even if the educational institution has been 

established by somebody else, any religious minority would have the 

right to administer it because, for some reason or other, it might have 

been administering it before the Constitution came into force. The 

words "establish and administer" in the Article must be read 

conjunctively and so read it gives the right to the minority to administer 

an education institution provided it has been established by it. ......." 

The Apex Court has held that both the above conditions must be 

satisfied simultaneously. If one of the conditions is found to be wanting, then 

the institution will not be treated to be a minority institution within the meaning 

of Article 30 of the Constitution of India. 

It is no doubt true that in the said meeting, contributions were made by 

the members of Jain‘s family. However, the proceedings are in themselves 

sufficient to establish that the institution had been established by the public of 

Billari belonging to the various communities. It is this established institution 

was sought to be taken over by the association, and a decision was taken to get 

it recognised by the U.P. Education Board after up-gradation upto High School. 

From a simple reading of the proceedings so enclosed, it is apparent that there 

was decision to convert the private school (English) into any minority 

institution either for the purposes of protecting any minority linguistic rights or 

religious rights. Even the Managing Committee formed under the said 

resolution comprised of persons of various communities. From the said 

document filed by the respondent-Committee of Management itself, at least one 

thing stands proved beyond doubt that the institution in question was not 

established by any minority community/Jains. The institution in question was 

established and was being run and managed by the public of Bilari, members 

whereof belonging to the various communities upto to date of passing of the 

resolutions enclosed as Annexure-1 to the counter affidavit. 

In light of the said judgment of the Division Bench and in view of s.12 

(2) of Act, 2004 which provides that Commission for the purposes of 

discharging its functions under this Act, shall have all the powers of a civil 

court trying a suit. It logically follows that Commission while declaring the 

status of a institution to be a minority institution shall not only consider the 

material evidence relevant for the purpose, but shall also pass a reasoned order 

with reference to the evidence so produced for coming to the conclusions that 

institution in question had been (a) established by a minority community and 

(b) had been run and managed by a minority community since its 

establishment. (Dr. Madan Kumar Bansal v. Union of India and others; 
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2014(3) SLR 312 (All) 

Art. 32 - Invoking of Jurisdiction or seeking directions for registration of 

FIR u/s. 376-C, 376-D and 376 (2) (n) of IPC and for the arrest of the 

accused – Inappropriate to exercise jurisdiction under Article 32 of the 

Constitution – Trial Court directed to conclude the trial with utmost 

expedition  

In this case, learned Counsel for the petitioner has vehemently urged 

that the petitioner, after being recovered from village Sirol, Sector-18, 

Gurgaon, Haryana on 8.11.2013, was unlawfully detained in the police station 

till her statement was recorded by the learned Judicial Magistrate, First Class 

on 9.11.2013. It is further submitted that offences under the POCSO Act have 

been committed against the petitioner in addition to the offence under s. 376-D 

of the Indian Penal Code. Despite the seriousness of the matter the 

investigation, it is alleged, has not been conducted impartially which would 

justify appropriate intervention of the Court. 

Shri Rakesh K. Khanna, learned Additional Solicitor General appearing 

for the first respondent has submitted that no order or direction to the first 

respondent would be justified in view of the fact that the case has been 

registered by the Haryana Police and has been investigated by the authorities of 

the State of Haryana. Shri Ankit Swarup, learned counsel for the respondents 2 

and 3 has submitted that on completion of investigation chargesheet has been 

filed against all the nine accused who are in custody and are presently lodged in 

Rohtak Jail. It is also submitted that charges have been framed by the Trial 

Court against the accused inter alia under Section 376-D IPC and s. 4/6 of the 

POCSO Act, in fact, according to the learned counsel, the trial has also 

commenced in the meantime. 

In view of what has been stated by the Superintendent of Police, Rohtak 

in the counter Affidavit filed on 8.1.2014 and as chargesheet has been filed 

against all the nine accused and the trial has commenced in the meantime it will 

be wholly inappropriate to exercise our jurisdiction under Article 32 of the 

Constitution. The allegations and apprehensions expressed in the writ petition 

are not borne out by the subsequent facts, as stated on behalf of the respondents 

2 and 3, which are not disputed. In view of the above, we will have no occasion 

to pass any order save and except that the trial against the accused persons, 

which has already commenced, be concluded by the Trial Court with utmost 

expedition. (Nishu v. Commissioner of Police, Delhi and others; 2014 (85) 

ACC 962) 

Arts. 72 and 161 – Clarified, entail a remedy to all convicts and are not 
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limited to only death sentence cases  

After the completion of the judicial process, if the convict files a mercy 

petition to the Governor/President, it is incumbent on the authorities to dispose 

of the same expeditiously. Though no time-limit can be fixed for the Governor 

and the President to exercise their power under Article 161 and Article 72 of 

the Constitution, respectively, it is the duty of the executive to expedite the 

matter at every stage viz. calling for the records, orders and documents filed in 

the court, preparation of the not for approval of the Minister concerned, and the 

ultimate decision of the constitutional authorities.  

Until 1980, mercy petitions were decided in minimum of 15 days and 

maximum of 10-11 months. Thereafter, form 1980, the time taken in disposal 

of mercy petitions gradually increased to an average of 4 years. The years 1989 

to 1997 witnessed the impact of the observations of the Courts in the disposal 

of mercy petitions. The average time taken for deciding mercy petitions during 

this period was brought down to an average of 5 months from 4 years. But 

unfortunately, now history seems to be repeating itself as now the delay of 

maximum 12 years is seen in disposing of mercy petitions under Articles 

72/161 of the Constitution.  

Although no time frame can be set for the President for disposal of the 

mercy petition but the Supreme Court expects the Ministry concerned to follow 

its own rules rigorously which can reduce to a large extent the delay caused.  

These guidelines and the scope of the power set out above make it clear 

that the power under Arts. 72/161 of the Constitution is an extraordinary power 

not limited by the judicial determination of the case and is not to be exercised 

lightly or as a matter of course. In view of the jurisprudential developments 

with regards to delay in execution of the death sentence, this criterion of undue 

and unexplained delay may be added so as to require consideration of the delay 

that may have occurred in disposal of a mercy petition. In this way, the 

constitutional authorities are made aware of the delay caused at their end which 

aspect has to be considered while arriving at a decision in the mercy petition.  

Unexplained long delay in disposal of the mercy petition/execution of 

the death sentence may be one of the grounds of commutation of the sentence 

of death into life imprisonment. There is no good reason to disqualify all 

TADA or other non-IPC cases as a class form such relief. Each case requires 

consideration on its own facts. Therefore, unexplained delay in disposal of the 

mercy petition / execution of the death sentence is one of the grounds for 

commutation of sentence of death into life imprisonment and the said 

supervening circumstance is applicable to all types of cases including the 
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offences under TADA. The only aspect the courts have to satisfy themselves on 

is that the delay must be unreasonable and unexplained or inordinate at the 

hands of the executive. (Shatrughan Chouhan and another v. Union of India 

and others; (2014) 2 SCC (Cri.) 1) 

Art. 141—Significance of—Rule of precedent—And rule of per incuriam is 

essential to maintain consistency of rulings 

The discipline demanded by a precedent or the disqualification or 

diminution of a decision on the application of the per incuriam rule is of great 

importance, since without it, certainty of law, consistency of rulings and comity 

of Courts would become a costly casualty. A decision or judgment can be per 

incuriam any provision in a statute, rule or regulation, which was not brought to 

the notice of the Court. A decision or judgment can also be per incuriam if it is 

not possible to reconcile its ratio with that of a previously pronounced 

judgment of a Co-equal or Larger Bench; or if the decision of a High Court is 

not in consonance with the views of the Supreme Court. The per incuriam rule 

is strictly and correctly applicable to the ratio decidendi and not to obiter dicta. 

(Sundeep Kumar Bafna vs. State of Maharashtra; 2014 Cri.L.J. 2245 (SC) 

Art. 141—Judicial discipline—Irreconcilable decisions of Supreme 

Court—Earliest one to be followed 

It is often encountered in High Courts that two or more mutually 

irreconcilable decisions of the Supreme Court are cited at the Bar. The Court 

thinks that the inviolable recourse is to apply the earliest view as the succeeding 

ones would fall in the category of per incuriam. (Sundeep Kumar Bafna vs. 

State of Maharashtra; 2014 Cri.L.J. 2245 (SC) 

Art. 141 - Declaration of ―right to die with dignity‖ as fundamental right 

within fold of ―right to live with dignity‖ guaranteed under Article 21 

Although the Constitution Bench in Gian Kaur; (1996) 2 SCC 648 upheld that 

the ―right to live with dignity‖ under Article 21 will be inclusive of ―right to die with 

dignity‖, the decision does not arrive at a conclusion for validity of euthanasia be it 

active or passive. Aruna Shanbaug; (2011) 4 SCC 454 aptly interpreted the decision of 

the Constitution Bench in Gian Kaur case and came to the conclusion that euthanasia 

can be allowed in India only through a valid legislation (para 21 and 101 thereof). 

However, in para 104, the Bench in Aruna Shanbaug case contradicted its own 

interpretation of Gian Kaur case in para 101 and stated that although the Supreme 

Court approval the view taken in Airedale, 1993 AC 789, it has not clarified who can 

decide whether life support should be discontinued in the case of an incompetent 

person e.g. a person in coma or PVS. When, at the outset, it is interpreted to hold that 

euthanasia could be made lawful only by legislation, there is no question of deciding 

whether the life support should be discontinued in the case of an incompetent person 
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e.g. a person in coma or PVS. Besides, it is factually wrong to observe that in Gian 

Kaur case, the Constitution Bench approved the decision of the House of Lords in 

Airedale case. A mere reference in the verdict cannot be construed to mean that the 

Constitution Bench in Gian Kaur case approved the opinion of the House of Lords 

rendered in Airedale case. In view of the inconsistent observations rendered in Aruna 

Shanbaug case and also considering the important question of Law involved which 

needs to be reflected in the light of social, legal, medical and constitutional 

perspective, it becomes extremely important to have a clear enunciation of law. Thus, 

the question of law involved requires careful enunciation of law. Thus, the question of 

law involved requires careful consideration by a Constitution Bench of the Supreme 

Court for the benefit of humanity as a whole. (Common Cause vs. Union of India; 

(2014) 5 SCC 338)    
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Arts. 217, 14 and 16- High Court Judge‘s appointment from bar – Pensionary 

benefits –Computation – Ten year practice as advocate should be added as 

qualifying service- one rank one pension must be norm for constitutional 

office   

When persons who occupied the Constitutional Office of Judge, High 

Court retire, there should not be any discrimination with regard to the fixation 

of their pension. Irrespective of the source from where the Judges are drawn, 

they must be paid the same pension just as they have been paid same salaries 

and allowances and perks as serving Judges. Only practicing Advocates who 

have attained eminence are invited to accept Judgeship of the High Court. 

Because of the status of the office of High Court Judge, the responsibilities and 

duties attached to the office, hardly any advocate of distinction declines the 

offer. Though it may be a great financial sacrifice to a successful lawyer to 

accept Judgeship, it is the desire to serve the society and the high prestige 

attached to the office and the respect the office commands that propel a 

successful lawyer to accept Judgeship. The experience and knowledge gained 

by a successful lawyer at the Bar can never be considered to be less important 

from any point of view vis-a-vis the experience gained by a judicial officer. If 

the service of a judicial officer is counted for fixation of pension, there is no 

valid reason as to why the experience at Bar cannot be treated as equivalent for 

the same purpose. 

The fixation of higher pension to the Judges drawn from the 

Subordinate Judiciary   who have served for shorter period in contradistinction 

to Judges drawn from the Bar who have served for longer period with less 

pension is highly discriminatory and breach of  Article 14 of the Constitution. 

The classification itself is unreasonable without any legally acceptable nexus 

with the object sought to be achieved. 

In most of the States, the Judgeship of the High Court is offered to 

advocates who are in the age group of 50-55 years, since pre-eminence at the 

Bar is achieved normally at that age. After remaining at the top for a few years, 

a successful lawyer may show inclination to accept Judgeship, since that is the 

culmination of the desire and objective of most of the lawyers. When persons 

holding constitutional office retire from service, making discrimination in the 

fixation of their pensions depending upon the source from which they were 

appointed is in breach of Articles 14 and 16(1) of the Constitution. One rank 

one pension must be the norm in respect of a Constitutional Office. 

When a Civil Servant retires from service, the family pension is fixed at 

a higher rate whereas in the case of Judges of the High Court, it is fixed at a 

lower rate. No discrimination can be made in the matter of payment of 
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family pension. The expenditure for pension to the High Court Judges is 

charged on the Consolidated Fund of India under Article 112(3)(d)(iii) of the 

Constitution. 

In the light of what is discussed, court accept the petitioners‘ claim and 

declare that for pensionary benefits, ten years‘ practice as an advocate be added 

as a qualifying service for Judges elevated from the Bar. Further, in order to 

remove arbitrariness in the matter of pension of the Judges of the High Court‘s 

elevated from the Bar, the reliefs, as mentioned above are to be reckoned from 

01.04.2004, the date on which Section 13A was inserted by  the High Court and 

Supreme Court Judges (Salaries and Conditions of Service)  Amendment Act, 

2005 (46 of 2005). Requisite amendment be carried out in the High Court 

Judges Rules, 1956 with regard to post-retiral benefits as has been done in 

relation to the retired Judges of the Supreme Court in terms of amendment 

carried out by Rule 3-B of the Supreme Court Judges Rules, 1959. (P. 

Ramakrishnan Raju v. Union of India and others; AIR 2014 SC 1690) 

Art. 226 – Armed Forced Rules, R. 180 – Court of Inquiry - Judicial 

Review - When permissible  

One has to keep oneself alive to the relevant aspects while accepting the 

plea of bias. It is to be kept in mind that what is relevant is actually the 

reasonableness of the apprehension in this regard in the mind of such a party or 

an impression would go that the decision is dented and affected by bias. To 

adjudge the attractability of plea of bias a tribunal or a court is required to adopt 

a deliberative and logical thinking based on the acceptable touchstone and 

parameters for testing such a plea and not to be guided or moved by emotions 

or for that matter by one‘s individual perception or misguided intuition. It is the 

duty of the authorities to ensure that there is proper notice to the person 

concerned and he is given opportunity to cross-examine the witnesses and, 

most importantly, nothing should take place behind his back. Once the 

authority has exercised the power to hold such an inquiry and the COI has 

recommended for disciplinary action, then the recommendation of the COI is 

subject to judicial review. (Union of India and others v. Sanjay Jethi and 

another; 2014 (3) SLR 338 (SC)  

Arts. 226 – Judicial review – Writ petition whether the order passed by the 

High Court in exercise of the administrative power under the service rules 

would be amenable by way of civil writ petition to judicial review under 

Article 226 of the Constitution of India - Held, Yes 

The Apex Court in High Court of M.P. v. Mahesh Prakash and others; 

AIR 1994 SC 2595 regarding maintainability of writ petition in respect of order 
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passed by the High Court on administrative side had held that the same was 

maintainable. It was further noticed that in such a situation, High Court was 

required to be made a party and it had a right to file SLP to the Apex Court 

against the order in writ petition passed on judicial side. The relevant 

observations are as under:- 

"14. The order that the first respondent challenged in the writ petition filed by 

him before the High Court was an order passed by the High Court on its 

administrative side. By reason of Article 226 of the Constitution it was 

permissible for the appellant to move the High Court on its judicial side to 

consider the validity of the order passed by the High Court on the 

administrative side and issue a writ in that behalf. In the writ petition the first 

respondent was obliged to implead the High Court for it was the order of the 

High Court that was under challenge. It was, therefore, permissible for the 

High Court to prefer a petition for special leave to appeal to this Court against 

the order on the writ petition passed on its judicial side. The High Court is not 

here to support the judicial order its Division Bench passed but to support its 

administrative order which its Division Bench set aside. Court find, therefore, 

no merit in what may be termed the preliminary objection to the 

maintainability of the appeal." 

The Full Bench of Kerala High Court considering the similar issue in 

K.Prabhakaran Nair v. State of Kerala and others, AIR 1970 Kerala 27 held that 

where the orders are passed by the High Court on the administrative side, the 

writ jurisdiction under Article 226 of the Constitution of India can be invoked 

to question such orders. It was noticed as under:- 

"5. The learned counsel for the respondent pleaded that this writ petition is not 

maintainable as the prayer is for issuing a writ to the High Court itself. It is 

well settled that the High Court acting in its judicial capacity cannot be said to 

be an authority subject to the jurisdiction of the High Court itself under Article 

226 of the Constitution for the issue of a writ of certiorari. In Goonesinha v. 

De Kretser, AIR 1945 PC 83 Lord Goddard observed:  

"It is well settled, and counsel did not seek to argue to the 

contrary, that a Court having jurisdiction to issue a writ of 

certiorari will not and cannot issue it to bring up an order made 

by a Judge of that Court. Now will a Superior Court issue the 

writ directed to another Superior Court--(1883) 11 Q.B.D. 479-- 

and if the Election Judge is to be regarded as a special or 

independent tribunal his Court would, in their Lordships' 

opinion, be a Superior Court. Considering that the Court is held 

before a Judge of the Supreme Court from whose decision there 

is no appeal, it could not be otherwise. But their Lordships are of 

http://www.indiankanoon.org/doc/693512/
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opinion that the true view is that cognizance of these petitions is 

an extension of, or addition to, the ordinary jurisdiction of the 

Supreme Court and consequently certiorari cannot be granted to 

bring up any order made in the exercise of that jurisdiction," 
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The above principle has application only to orders passed by courts in 

exercise of judicial functions. The order in question was passed by the High 

Court in exercise of its administrative authority in view of the control over the 

subordinate courts vested in it. In these circumstances court are not prepared to 

hold that the petition is not maintainable. Court see nothing in the wording of 

Article 226 of the Constitution which warrants the imposition of a limitation 

that the jurisdiction of the High Court under the said Article cannot be invoked 

for the purpose of calling in question orders passed by the Chief Justice or by 

the High Court itself on the administrative side. The decision in ‗Inre. Babul 

Chandra, AIR 1952 Pat 309 (FB)‘ and Saina Bhai v. State, 1955 Ker LT 813 = 

(AIR 1957 Trav Co 176)‘ were relied on by the learned Government Pleader to 

support his contention that there is no such power in the High Court. 

In view of the above, the order passed by learned Single Judge holding 

that the writ petition was not maintainable, is not sustainable. (Manjinder 

Singh Bal v. Registrar, Hon‘ble Punjab and Haryana High Court at 

Chandigarh & Anr.; 2014 (2) SLR 583 (P&H) 

Art. 226/227 - Quashing of plaint/civil suit - Exercise of powers of High 

Court U/A 226/227 – It cannot be exercised to question a plaint 

A petition under Article 226 or Article 227 of Constitution of India can 

neither be entertained to decide the landlord- tenant dispute nor it is 

maintainable against a private individual to determine an intense dispute 

including the question whether one party is harassing the other party. The High 

Court under Article 227 has the jurisdiction to ensure that all subordinate courts 

as well as statutory or quasi-Judicial tribunals, exercise the power vested in 

them within the bounds of their authority but it was not the case that the order 

passed by the Munsif Court was without any jurisdiction or was so exercised 

exceeding its jurisdiction. If a suit is not maintainable it was well within the 

jurisdiction of the High Court to decide the same in appropriate proceedings but 

in no case power under Articles 226 and 227 of Constitution of India can be 

exercised to question a plaint. (Jacky v. Tiny alias Antony and others; AIR 

2014 SC 1615) 

Arts. 309, 311 - Compulsory retirement of Judicial Officer - Legality of  

Ordinarily the Courts are not interested in sufficiency of material upon 

which the order of compulsory retirement is based. It is well-settled that 

formation of opinion for compulsory retirement is based on subjective 

satisfaction of the authority concerned. The Courts can certainly look whether 

the valid material exists or not, or whether the order of compulsory retirement 

is based on some material or not, but sufficiency of material cannot be ground 
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for setting aside the order of compulsory retirement.  

Court has carefully considered all the materials in this case. The 

screening Committee had examined the entire service records of the petitioner 

before forming an opinion. This entire material was placed before the full court 

and after considering it, the full court recommended for compulsory retirement 

of the petitioner. Based on this recommendation, the appointing authority 

passed the final and formal order of compulsory retirement of the petitioner. 

The order was not based merely on adverse remarks of a single year. The 

overall conduct of entire career of petitioner was considered and then he was 

found fit for compulsory retirement. It is apparent that suitability, utility and 

desirability to continue in service as a Judicial Officer in public interest was the 

sole consideration for passing of the impugned order and no stigma is attached 

to his retirement. The petitioner is entitled to receive all admissible retiral 

benefits.  

Court has carefully considered all the material records and are 

convinced from it that the impugned order was passed in public interest. The 

impugned order was based on cogent material on record and cannot be termed 

as mala fide or arbitrary. Court therefore, uphold the impugned order dated 

17.5.2005, which requires no interference from this Court in exercise of powers 

under Article 226 of the Constitution of India. (Moti Lal III v. State of U.P. 

and another; 2014 (2) ESC 920 (All)  

Art. 311 - Police Regulations of Calcutta, 1968, Chapter 19, Regulation 4 - 

Dismissal from service – Criminal proceedings – Acquittal - Acquittal or 

discharge in criminal proceedings shall not be a bar to award punishment 

in departmental proceedings in respect of the same cause or matter 

In this case Regulation 4 of Chapter 19 of the Police Regulations of Calcutta, 

1968, which is applicable to the case in hand, specifically provides that acquittal or 

discharge in a criminal proceeding shall not be a bar to award punishment in a 

departmental proceeding in respect of the same cause or matter. The said Regulation is 

extracted below for easy reference:  Discharge or acquittal not a bar to departmental 

punishment. An order of discharge or acquittal of a Police Officer shall not be a bar to 

the award of departmental punishment to that officer in respect of the same cause or 

matter. 

Above rule indicates that even if there is identity of charges levelled against 

the respondent before the Criminal Court as well as before the Enquiry Officer, an 

order of discharge or acquittal of a police officer by a Criminal Court shall not be a bar 

to the award of the departmental punishment. The Tribunal as well as the High Court 

have not considered the above-mentioned provision and have committed a mistake in 
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holding that since the respondent was acquitted by a Criminal Court of the same 

charges, reinstatement was automatic. Court find it difficult to support the finding 

recorded by the Tribunal which was confirmed by the High Court. (State of West 

Bengal & Ors. v. Sankar Ghosh; 2014(3) SLR 682 (SC) 

Art. 311 - Unauthorised absence from duty from 28-8-1995 to 31-3-97 – 

Dismissal from service – Medical certificate not reliable - High Court 

invoking principle of proportionality directed reinstatement on the ground 

there was no previous absence - Validity of - Court shall presently proceed 

to deal with the doctrine of proportionality which has been taken recourse 

to by the High Court regard being had to the obtaining factual matrix 

In Shri Bhagwan Lal Arya the Court opined that the unauthorized 

absence was not a grave misconduct inasmuch as the employee had proceeded 

on leave under compulsion because of his grave condition of health. Be it 

noted, in the said case, it has also been observed that no reasonable disciplinary 

authority would term absence on medical grounds with proper medical 

certificate from Government doctors as a grave misconduct.  

Presently, court shall proceed to scrutinize whether the High Court is 

justified in applying the doctrine of proportionality. Doctrine of proportionality 

in the context of imposition of punishment in service law gets attracted when 

the court on the analysis of material brought on record comes to the conclusion 

that the punishment imposed by the Disciplinary Authority or the appellate 

authority shocks the conscience of the court. In this regard a passage from 

Indian Oil Corporation Ltd. and another v. Ashok Kumar Arora; (1997) 3 SCC 

72 is worth reproducing: - 

―At the outset, it needs to be mentioned that the High Court in such 

cases of departmental enquiries and the findings recorded therein does 

not exercise the powers of appellate court/authority. The jurisdiction of 

the High Court in such cases is very limited for instance where it is 

found that the domestic enquiry is vitiated because of non-observance 

of principles of natural justice, denial of reasonable opportunity; 

findings are based on no evidence, and/or the punishment is totally 

disproportionate to the proved misconduct of an employee.‖  

As has been seen from the analysis made by the High Court, it has given 

emphasis on past misconduct of absence and first time desertion and thereafter 

proceeded to apply the doctrine of proportionality. The aforesaid approach is 

obviously incorrect. It is telltale that the respondent had remained absent for a 

considerable length of time. He had exhibited adamantine attitude in not 

responding to the communications from the employer while he was 
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unauthorisedly absent. As it appears, he has chosen his way, possibly nurturing 

the idea that he can remain absent for any length of time, apply for grant of 

leave at any time and also knock at the doors of the court at his own will. 

Learned counsel for the respondent has endeavoured hard to impress upon us 

that he had not been a habitual absentee. The Court really fail to fathom the 

said submission when the respondent had remained absent for almost one year 

and seven months. The plea of absence of ―habitual absenteeism‖ is absolutely 

unacceptable and, under the obtaining circumstances, does not commend 

acceptation. Court has disposed to think that the respondent by remaining 

unauthorisedly absent for such a long period with inadequate reason had not 

only shown indiscipline but also made an attempt to get away with it. Such a 

conduct is not permissible and we are inclined to think that the High Court has 

erroneously placed reliance on the authorities where this Court had interfered 

with the punishment. We have no shadow of doubt that the doctrine of 

proportionality does not get remotely attracted to such a case. The punishment 

is definitely not shockingly disproportionate. (Chennai Metropolitan Water 

Supply and Sewerage Board and others v. T.T. Murali Babu; 2014(3) SLR 

398 (SC) 

Art. 311 – Police Act, 1861, S. 7 – Absence from duty - Dismissal from service 

- Petitioner had unauthorizedly absented for 36 days– Major penalty of 

dismissal from service imposed to the petitioner for unauthorized absence of 

only 36 days shocks the conscience for unauthorized of only 36 days shocks 

the conscience of court - Therefore, punishment imposed to the petitioner is 

called for interference 

The court has to see whether the dismissal of the petitioner from service 

for the unauthorized absence of 36 days would be one which no reasonable 

person would have taken. This court taking into consideration of the procedures 

adopted in imposing punishment and also the number of unauthorized absence, 

i.e. for 36 days, is of considered view that major punishment of dismissal from 

service imposed to the petitioner is the one, which no reasonable person could 

have taken and also that the major penalty of dismissal from service imposed to 

the petitioner for unauthorized absence of only 36 days in the given case, 

shocks the conscience of this court. The maxim ‗FIAT JUSTITIA RUAT ET 

COELUM’ (justice should be done even if heaven falls) is applicable in the 

instant case. Therefore, the punishment imposed to the petitioner is called for 

interference. Accordingly, the impugned order dated 31.10.1994 and 2.3.2005 

are hereby quashed.  

From the record it is clear that there was considerable delay in filing the 
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present writ petition and there is also no record that the petitioner was not 

otherwise employed during the period i.e. from the date of dismissal from his 

service till date. In such circumstance, this court is of considered view that it 

would be appropriate to direct the respondents to reinstate the petitioner to 

service without any back wages. (H. Khamba (Constable) v. State of 

Manipur & Ors.; 2014 (2) SLR 535 (Gau) 
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Consumer Protection Act 

S. 2(1) (d) – Deficiency in service Statutory Boards and Development 

Authorities which are allotting sites with promise of development, are 

amenable to jurisdiction of consumer forum in case of deficiency of 

services 

The appellant- Board has contended before us that the respondents are 

not consumers but court must keep it on record that the Board never challenged 

the jurisdiction of the consumer forum. Court would reiterate that the statutory 

Boards and Development Authorities which are allotting sites with the promise 

of development are amenable to the jurisdiction of consumer forum in case of 

deficiency of services. (Haryana State Agricultural Marketing Board v. 

Bishamber Dayal Goyal and Ors; 2014 (2) CPR 176 (SC) 

Ss. 15, 17, 19 and 21 – Appeal – Delay - Consideration of – In absence of 

certified copy it cannot be inferred that there was huge (i.e. more than 

1000 days) delay in filing appeal  

Complainant/ respondent filed complaint before District Forum and 

learned District Forum vide order dated 31.12.2007 allowed complaint and 

directed OP/petitioner to give legal possession of the flat on receipt of balance 

amount and further directed to pay Rs. 25,000/- for mental agony and Rs. 

10,000/- as litigation expenses. OP filed appeal along with application for 

condonation of delay and learned State Commission vide impugned order 

dismissed application for condonation of delay as it was of more than 1000 

days and consequently, appeal was not entertained against which, this revision 

petition has been filed.  

Petitioner moved application for condonation of delay of 115 days 

whereas learned State Commission dismissed application for condonation of 

delay on the ground that there was delay of more than 1000 days calculated on 

the basis of original certified copy bearing dated of issue as 4.1.2008, which 

was filed in second set of the Member. As court do not find certified copy 

issued on 4.1.2008 in State Commission‘s record, it cannot be inferred that 

there was delay of more than 1000 days in filing appeal and, prima facie, there 

was delay of 115/155 days in filing the appeal. In such circumstances, matter is 

to be remanded back to learned State commission to decide fresh application 

for condonation of delay treating delay as 115/155 days in filing appeal. (M/s 

Adhiraj Construction (P) Ltd. & Anr. v. Mr. Suresh K.V.; 2014 (2) CPR 

235 (NC) 
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Contempt of Court Act 

S. 2(c)—Criminal contempt—What amounts to—Filing tampered copy of 

impugned order in court and filing false affidavit—Amounts to criminal 

contempt 

 In this Court the appellant‘s behaviour is far from satisfactory. He told 

to the Court that he had filed an application for bail in the High Court, but the 

High Court did not consider it. The bail application attached at Annexure-A/6 

to the petition is unsigned, supported by unsigned affidavit bearing no name of 

the lawyer. Court has gone through the entire record of the High Court and 

Court find that there is no bail application in the record. Still worse is the 

tampering of the impugned order. The appellant has not filed the true copy of 

the impugned order. The first sentence of paragraph 4 of the copy of the 

impugned order filed in this Court reads as under: 

―The intervenor who presents himself in person otherwise a police 

officer didn‘t  shout at the Court that he is an intervenor in this case………‖ 

However, in the original impugned order the said sentence does not 

have the words ‗didn‘t shout‘. It reads as under:  

―the intervenor who presents himself in person otherwise a police 

officer shouted at the Court that he is an intervenor in this case……….‖ 

  Thus, the words ‗didn‘t shout‘ have replaced the word ‗shouted.‘ When 

we asked for an explanation, the appellant stated that there is no tampering, but 

it is merely a typing error. Court refused to accept this explanation. In this case, 

by replacing the word ‗shouted‘ by the words ‗didn‘t shout‘ the appellant has 

changed the entire meaning of the sentence to suit his case that he did not shout 

in the court. Thus, he is guilty of tampering with the High Court‘s order and 

filing it in this Court. This would, in Court‘s opinion, be criminal contempt as 

defined by Section 2(c) of the Contempt of Court Act, 1971.  

This Court observed that an act which interferes or tends to interfere or 

obstructs or tends to obstruct the administration of justice would be criminal 

contempt as defined in Section 2(c) of the Contempt of Courts Act, 1971. This 

Court further observed that if recourse to falsehood is taken with oblique 

motive, the same would definitely hinder, hamper or impede even flow of 

justice and would prevent the courts from performing their legal duties as they 

are supposed to do. The contemnor was, therefore, suitably sentenced. (Ram 

Niranjan Roy vs. State of Bihar; 2014 Cri.L.J. 2283 (SC) 
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Ss. 12 and 2(b) – Contempt of court – What constitutes 

 Court has on facts, found that there has been a willful disobedience by 

the contemnors of the orders passed by this Court, which is nothing but 

interference with the administration of justice. Disobedience of an order of a 

Court, which is willful, shakes the very foundation of the judicial system and 

can erode the faith and confidence reposed by the people in the Judiciary and 

undermines rule of law. The Contemnors have shown scant respect to the 

orders passed by the highest Court of the land and depicted undue haste to fill 

up the entire seats evidently not to attract better students or recognize merit, but 

possibly to make unlawful gain, adopting unhealthy practices, as noticed by this 

Court in TMA Pai Foundation and others v. State of Karnataka and others, 

(2002)8 SCC 481, and various other cases. Once the Court passes an order, the 

parties to the proceedings before the Court cannot avoid implementation of that 

order by seeking refuge under any statutory rule and it is not open to the parties 

to go behind the orders and truncate the effect of those orders. This Court in 

T.R. Dhananjaya v. J. Vasudevan, (1995)5 SCC 619, held that once the Court 

directed that appeal be disposed of after giving him opportunity of hearing and 

such direction was not appealed from, it is not open to the concerned authority 

to deny the hearing on the ground that the Police Manual does not provide for 

the same. This Court in Mohd. Aslam alia Bhure, Acchan Rizvi v. Union of 

India, (1994)6 SCC 442, held that circumvention of an order can be by 

‗positive acts of violation‘ of ‗surreptitious and indirect side to circumvention 

and violation of orders. In the instant case, the violation is a positive act of 

violation, which is apparent on the face of the record. (State of M.P. v. Suresh 

Narayan Vijayvargiya, 2014 (123) RD 804 (SC) 

Ss. 14, 2(c)—Opportunity to contemnor to make defence—Need not to 

given in case of contempt in face of court and such type of contempt 

demands immediate action 

 When contempt is committed in the face of the High Court or the 

Supreme Court to scandalize or humiliate the Judge, instant action may be 

necessary. If the courts do not deal with such contempt with strong hand, that 

may result in scandalizing the institution thereby lowering its dignity in the 

eyes of the public. The courts exist for the people. The courts cherish the faith 

reposed in them by people. To prevent erosion of that faith, contempts 

committed in the face of the court need a strict treatment. Since the contempt 

committed in the face of the High Court, needs immediate action the question 

of giving the contemnor any opportunity to make defence does not arise. (Ram 

Niranjan Roy vs. State of Bihar; 2014 Cri.L.J. 2283 (SC) 
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Contempt of Court – Generally - Safeguarding judicial system - 

Continuous willful disobedience of court orders - Need of an iron hand to 

enforce rule of law, punish contemnors and maintain faith and confidence 

of people in judiciary 

Non–compliance with judicial orders shakes the very foundation of judicial 

system and undermines the rule of law which Supreme Court is bound to 

honour and protect. This is essential to maintain faith and confidence of the 

people in judiciary. (Securities and Exchange Board of India v. Sahara 

India Real Estate Corporation Limited and others; (2014) 2 SCC (Cri) 

618) 

Contract Act 

Ss. 1 and 2 – Appointment and authority of agents - Words ―Agent‖ and 

―Principle‖ defined – Meaning of – Explained 

The Power of Attorney Holder is nothing, but an agent as defined in s. 

182 of the Contract Act. It differs from agency in that, while in the case of 

agency the principal is only bound by acts of his agent, the holder of a power of 

attorney not only acts on behalf of the principal so as to bind the latter, but also 

acts in the name of the principal and uses his/her name in the instruments 

executed by him as the attorney. Prior to enactment, an agent having authority 

to execute an instrument has to sign in the name of the principal if he was to be 

bound. If the agent signed the deed in his name albeit as agent, he was the 

person who was regarded as party to the document and not the principal. It was 

the agent alone that could enforce the deed and he was only liable to pay. It was 

to overcome this hardship that the Act was enacted. (Anita Sonkar (Smt.) v. 

Smt. Shakuntala Misra; 2014 (2) ARC 47) 

Criminal Trial 

Accused not named in statement made before Police u/s. 161 CrPC -  

statement can be used only for purpose of contradiction and not for 

corroboration  

The mere fact that the Appellant was not named in the statement made 

before the police under s. 161 CrPC and, due to this omission, the evidence of 

PW10 and PW13 tendered in the Court is unreliable, cannot be sustained. 

Statements made to the police during investigation were not substantive piece 

of evidence and the statements recorded under s. 161 CrPC can be used only for 

the purpose of contradiction and not for corroboration. In our view, if the 

evidence tendered by the witness in the witness box is creditworthy and 

reliable, that evidence cannot be rejected merely because a particular statement 



 

84 

made by the witness before the Court does not find a place in the statement 

recorded under s. 161 CrPC. The witnesses may know the persons by face, not 

their names. Therefore, the mere fact that they had not named the accused 

persons in s.161 statement, at that time, that would not be a reason for 

discarding the oral evidence if their evidence is found to be reliable and 

creditworthy.  (Ashok Debbarma @ Achak Debbarma v. State of Tripura; 

2014 (85) ACC 277) 

Appreciation of Evidence - IPC ss. 302, 307 read with s. 149 

 Contradictions, inconsistence, exaggerations or embellishments-When 

material- witnesses tend to exaggerate prosecution story- merely because he has 

made some improvement in his evidence, there would hardly be any witness on 

whom reliance can be placed by courts- If exaggeration does not change 

prosecution story or convert it into an altogether new story, allowance can be 

made for it- Evidence Act, 1872, s.155. 

 Falsus in uno, falusu in omnibus- Merely a rule of caution- Does not 

have the status of a rule of law- Where it is not feasible to separate truth from 

falsehood, and in the process of separation, an absolutely new case has to be 

reconstructed by divorcing essential details presented by prosecution, court 

cannot make an attempt to separate truth from falsehood- But present case was 

not such a case- This is not a case where truth and falsehood are inextricably 

mixed up as the evidence of the eye witnesses was not discrepant on the 

material aspect of the prosecution case. Even if a major portion of evidence is 

found to be deficient, in case residue is sufficient to prove guilt of an accused, 

notwithstanding acquittal of a number of other co-accused persons his 

conviction can be maintained. It is the duty of the court to separate the grain 

from the chaff. Where the chaff can be separated from the grain, it would be 

open to the court to convict an accused notwithstanding the fact that evidence 

has been found to be deficient to prove guilt of other accused persons. Falsity 

of a particular material witness or material particular would not ruin it from the 

beginning to end. (Sheesh Ram vs. State of Rajasthan; (2014) 3 SCC 689) 

Circumstantial evidence – Principles regarding appreciation of such 

evidence, reiterated – Such circumstances must be conclusive in nature - 

All the circumstances should be complete and there should be no gap left 

in the chain of evidence - The proved circumstance must be consistent only 

with the hypothesis of guilt of accused and totally inconsistent with his 

innocence  

In a case based on circumstantial evidence the settled law is that the 

circumstances from which the conclusion of guilt is drawn should be fully proved and 
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such circumstances must be conclusive in nature. Moreover, all the circumstances 

should be complete and there should be no gap left in the chain of evidence. Further, 

the proved circumstances must be consistent only with the hypothesis of the guilt of 

the accused and totally inconsistent with his innocence. (Vijay Kumar v. State of 

Rajasthan; (2014) 2 SCC (Cri) 205) 

Cognizance – What is - Taking ―Cognizance‖ is application of mind by the 

Magistrate / Court to the suspected offence 

If as stated by the Supreme Court, taking cognizance is application of 
mind by the Magistrate to the suspected offence, the subjective element 
comes in. Whether a Magistrate has taken cognizance or not will depend on 
facts and circumstances of each case. (Sarah Mathew v. Institute of Cardio 
Vascular Diseases; (2014) 1 SCC (Cri) 721) 

Investigation - Defective or illegal investigation – Effect of 

A very heinous case like rape and murder of six year old girl child and 
amputation of her legs to rob her anklets- Lapses committed by investigating 
and prosecuting agencies, deprecated and directions issued for purposeful and 
decisive investigation and prosecution.  

 The following directions were issued by the Hon’ble Supreme Court-  

1. It is thus directed that on the completion of the investigation in 
a criminal case, the prosecuting agency should apply its independent 
mind, and require all shortcomings to be certified, if necessary by 
requiring investigation. It should also be ensured that the evidence 
gathered during investigation is truly and faithfully utilized, by 
confirming that all relevant witnesses and materials for proving the 
charges are conscientiously presented during the trial of a case. They 
would achieve two purposes. Only persons, against whom there is 
sufficient evidence, will have to suffer the rigours of criminal 
prosecution. By following the above procedure, in most criminal 
prosecutions, the agencies concerned will be able to successfully 
establish the guilt of the accused.  

2. The Home Department of every State is directed to examine all 
orders of acquittal and to record reasons for the failure of each 
prosecution case. A Standing Committee of senior officers of the police 
and prosecution departments should be vested with the aforesaid 
responsibility. The consideration at the hands of the above Committee, 
should be utilized for crystallizing mistakes committed during 
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investigation, and/or prosecution, or both. The Home Department of 
every State Government will incorporate in its existing training 
programmes for junior investigation / prosecution officials course-
content drawn from the above consideration. The same should also 
constitute course-content of refresher training programmes for senior 
investigating/programmes for officials should be vested in the same 
Committee for senior officers referred to above. Judgments like the 
one in hand (depicting more than ten glaring lapses in the investigation 
/ prosecution of the case), and similar other judgments, may also be 
added to the training programmes. The course content will be 
reviewed by the above committee annually, on the basis of fresh 
inputs, including emerging scientific tools of investigation, judgments 
of courts, and on the basis of experiences gained by the Standing 
Committee while examining failures, in unsuccessful prosecution of 
cases. 

3. It is directed that the above training programme be put in place 
within six months. This would ensure that those persons who handle 
sensitive matter concerning investigation/prosecution are fully trained 
to handle the same. Thereupon, if any lapse are committed by them, 
they would not be able to feign innocence when they are made liable 
to suffer departmental action for their lapses.  

 A copy of the instant judgment shall be transmitted by the Registry of 
the Supreme Court, to the Home Secretaries of all State Governments and 
Union Territories, with the directions recorded above. The records of 
consideration, in compliance with the above directions, shall be maintained. 
(State of Gujarat vs. Kishanbhai; (2012)4 SCC 108) 

Medical evidence - Fact stated by a doctor in post-mortem report - Could 

be rejected by the Court relying on eye-witnesses account – Validity of 

In this case, it was submitted that according to  the  post  mortem  report 

and the evidence given by the doctor no firearm  injury  was  found  on  the 

body of deceased Ram Narain. However, the ocular testimony is to the effect 

that deceased Ram Narain was shot at by appellant Mohan Lal injuring him and 

thereby causing his death. It was submitted that the Trial Judge and the High 

Court erroneously gave primacy to the ocular evidence disregarding the 

medical evidence. 

The question before court, therefore, is whether the ―medical evidence‖ 
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should be believed or whether the testimony of the eye witnesses should be 

preferred. There is no doubt that ocular evidence should be accepted unless it is 

completely negated by the medical evidence. 

The expression ―medical evidence‖ compendiously refers to the facts 

stated by the doctor either in  the  injury  report  or  in  the  post mortem report 

or during his oral testimony plus  the  opinion  expressed  by the doctor on the 

basis of the facts stated. For example, an injury on the skull or the leg is a fact 

recorded by the doctor.  Whether the injury caused the death of the person is 

the opinion of the doctor.   
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Similarly, a fact stated by a doctor in a post mortem report could be 

rejected by a Court relying on eye witness testimony, though this would be 

quite infrequent. In Dayal Singh v. State of Uttaranchal the post mortem report 

and the oral testimony of the doctor who conducted that examination was that 

no internal or external injuries were found on the body of the deceased. The 

Court rejected the ―medical evidence‖ and upheld the view  of the Trial Court  

(and  the  High  Court)  that  the  testimony  of  the  eye witnesses supported by 

other evidence would prevail  over  the  post  mortem report and testimony of 

the doctor. (Bastiram v. State of Rajasthan; 2014 (85) ACC 369) 

Proof – Ocular evidence vis-a-vis scientific or forensic evidence - Both 

types of evidence compared and discussed by exploring the meaning of 

science - Clarified that scientific/forensic evidence may not be the surest 

test but necessity of promoting scientific evidence in the interest of 

criminal justice system, stressed 

Crime scene has to be scientifically dealt with without any error. In 

criminal cases, especially based on circumstantial evidence, forensic science 

plays a pivotal role, which may assist in establishing the element of crime, 

identifying the suspect, ascertaining the guilt or innocence of the accused. One 

of the major activities of the Investigating officer at the crime scene is to make 

thorough search for potential evidence that have probative value in the crime. 

Investigating Officer may be guarded against potential contamination of 

physical evidence which can grow at the crime scene during collection, packing 

and forwarding. Proper precaution has to be taken to preserve evidence and also 

against any attempt to tamper with the material or causing any contamination or 

damage. 

The Criminal Justice System in this country is at cross-roads, many a 

times, reliable, trustworthy, credible witnesses to the crime seldom come forward 

to depose before the court and even the hardened criminals get away from the 

clutches of law. Even the reliable witnesses for the prosecution turn hostile due to 

intimidation, fear and host of other reasons. Investigating agency has, therefore, to 

look for other ways and means to improve the quality of investigation, which can 

only be through the collection of scientific evidence. In this age of science, we 

have to build legal foundations that are sound in science as well as in law. 

Oral evidence depends on several facts, like power of observation, 

humiliation, external influence, forgetfulness etc., whereas forensic evidence is 

free from those infirmities. Judiciary should also be equipped to understand and 

deal with such scientific materials. Constant interaction of Judges with 

scientists, engineers would promote and widen their knowledge to deal with 

such scientific evidence and to effectively deal with criminal cases based on 
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scientific evidence. It is not that, in all cases, the scientific evidence is the sure 

test, but only emphasizing the necessity of promoting scientific evidence also to 

detect and prove crimes over and above the other evidence, can be 

underestimated.  

Scientific evidence encompasses the so-called hard science, such as 

physics, chemistry, mathematics, biology and soft science, such as economics, 

psychology and sociology. Opinions are gathered from persons with scientific, 

technical or other specialized knowledge, whose skill, experience, training or 

education may assist the Court to understand the evidence or determine the fact 

in issue. Many a times, the Court has to deal with circumstantial evidence and 

scientific and technical evidence often plays a pivotal role. (Dharam Deo 

Yadav v. State of Uttar Pradesh; (2014) 2 SCC (Cri) 626) 

Sentence - Crime test guideline – While awarding sentence and hearing 

accused under Section 235 (2) CrPC – Courts can call for report from the 

probation officer while applying the crime test  

In the instant case, the Court took the view that there was no probability 

that the accused would not commit criminal acts of violence and would 

constitute a continuing threat to the society and there would be no probability 

that the accused could be reformed or rehabilitated. In Shankar Kisanrao 

Khade‘s case (supra), while dealing with the criminal test (mitigating 

circumstances), this Court noticed one of the circumstances to be considered by 

the trial Court, while applying the test, is with regard to the chances of the 

accused not indulging in commission of the crime again and the probability of 

the accused being reformed and rehabilitated.  

Court  find, in several cases, the trial Court while applying the criminal 

test, without any material on hand, either will hold that there would be no 

possibility of the accused indulging in commission of crime or that he would 

indulge in such offences in future and, therefore, it would not be possible to reform 

or rehabilitate him. Courts used to apply reformative theory in certain minor 

offences and while convicting persons, the Court sometimes release the accused on 

probation in terms of Section 360 CrPC and ss. 3 and 4 of the Probation of 

Offenders Act, 1958. ss. 13 and 14 of the Act provide for appointment of Probation 

Officers and the nature of duties to be performed. Courts also, while exercising 

power under Section 4, call for a report from the Probation Officer. In our view, 

while awarding sentence, in appropriate cases, while hearing the accused under s. 

235(2) Cr.P.C., Courts can also call for a report from the Probation Officer, while 

applying the Crime Test guideline No.3, as laid down in  Shankar Kisanrao Khade 

‘s case (supra). Court can then examine whether the accused is likely to indulge in 

commission of any crime or there is any probability of the accused being reformed 



 

90 

and rehabilitated. (Birju v. State of M.P.; 2014 (85) ACC 730) 

Confessional statement - Two statements given by the accused - Discrepancy 

in two statements - No reliance can be placed on such statements 

It is well established that extra-judicial confession has been treated by this 

Court as weak evidence in the absence of a chain of cogent circumstances, for 

recording a conviction (See: Gopal Sah vs. State of Bihar [2008] 17 SCC 128, and 

Pancho vs. State of Haryana [2011] 10 SCC 165). It was held in Sahadevan and 

Anr. vs. State of Tamil Nadu [2013] 6 SCC 403 that if an extra judicial confession 

suffers from material discrepancies or inherent improbabilities then this Court 

cannot base a conviction on the same. In the present case, there is an apparent 

discrepancy in the confession statement of Sanjay and the same is a glaring one as 

he has named different accomplices in the same crime in his two confessional 

statements. Furthermore, Sanjay confessional statements only connect him to the 

car and the Kirpan, his statement that the accused appellants took the wrist watch 

and the briefcase in the absence of other evidence except the recovery of the same 

does not establish that anything beyond the fact that they may possess stolen 

goods. In no manner does the later statement of the co-accused supports that the 

accused appellants were involved in the commission of murder. In the case of 

Pancho vs. State of Haryana the Court did not convict the accused Pancho on the 

basis of the confession statement of the co-accused in the absence of other cogent 

evidence, inspite of the belated recovery of the alleged weapon of murder. (Dhan 

Raj @ Dhand v. State of Haryana; 2014 (85) ACC 932) 

Last seen theory - Consideration - Where it is natural for the deceased to 

be with the accused at the material time - Other possibilities must be 

excluded before an adverse inference can be drawn 

Court would refer to the landmark decision of this Court in Sharad 

Birdichand Sarda vs. State of Maharashtra; [1984] 4 SCC 116 regarding 

circumstantial evidence, where this Court held regarding the question of the 

accused last seen with the deceased held that where it is natural for the 

deceased to be with the accused at the material time, other possibilities must be 

excluded before an adverse inference can be drawn. It is evident from the above 

that this Court refrains from drawing adverse inferences in a factual matrix 

which points out toward the guilt of the accused. (Dhan Raj @ Dhand v. State 

of Haryana; 2014 (85) ACC 932) 
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Witnesses – Hostile witness - Appreciation of evidence – Evidence of 

hostile witness cannot be discarded as a whole and relevant parts 

thereof, which are admissible in law, can be used either by prosecution 

or defence  

The evidence of a hostile witness cannot be discarded as a whole and 

the relevant parts thereof, which are admissible in law, can be used, either by 

the prosecution or the defence. Reference may be made to the judgment of this 

Court in C. Muniappan v. State T.N.; (2010) 9 SCC 567. (Birju v. State of 

Madhya Pradesh; (2014) 2 SCC (Cri) 78) 

Easement Act 

S. 52 - ―Licence‖ – Defined under 

In this case, defendants are not the owners of the disputed property. It is 

also admitted that the disputed property was purchased by the two real brothers 

of defendant No. 1 and remaining defendants are sons and daughter of 

defendant No. 1. It is also not disputed that the defendants are occupying the 

disputed premises on the basis of permission granted by its owners, who are the 

real brothers or their legal representatives, without any condition to pay any 

rent. Though, the defendants have specifically denied that any lease or license, 

yet their possession is nothing more than either lessee or licensee. Since there is 

no lease or any rent deed, as admitted between the parties, it is nothing more 

than a license, which means to give a license or permit a person to occupy 

when the land owner allows to do work or perform an act on the land owner's 

property. The visitor has a license to enter into the property. This kind of 

license need not be written, signed and registered. It may be oral or it may be 

implied by the relationship or actions of the parties. Section 52 of the Easement 

Act defines license as under:-  

"License" defined.- Where one person grants to another, or to a definite 

number of other persons, a right to do, or continue to do, in or upon the 

immovable property of the grantor, something which would, in the 

absence of such right, be unlawful, and such right does not amount to an 

easement or an interest in the property, the right is called a license."  

(Neeta Gajwani (Smt.) and others v. Hari Ram Achharia; 2014(2) ARC 

468) 
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Electricity Act 

Ss. 151, 135, 154 and 138 - Criminal Procedure Code, 1973 – Sections 173, 154 

and 195 - Cognizance of an offence under the Act - Provisions of chapter XII, 

Section 154 onward would become applicable - Police duty bound to register the 

FIR and investigate into the same 

As far as the scheme of  the Code of Criminal Procedure (hereinafter referred 

to as the 'Code') is concerned, it is essential to point out that it  demarcates the offences 

into two categories, namely, cognizable and non-cognizable  offences.  As per Part II 

of Schedule I of the Code, any offence punishable with three years or more of 

imprisonment is a cognizable offence. Section 154 of the Code prescribes that in 

respect of every offence which is a cognizable one, information thereof is to be given 

to an officer in-charge of a police station, who shall reduce the same into writing. 

Thus, it is the duty and responsibility of the police authorities to register a First 

Information Report. Sub-section (3) of s. 154 further obligates the police authorities to 

investigate the same as per the manner prescribed in subsequent sections and thereafter 

submit its report to the Magistrate, who is empowered to take cognizance of the  

offence  on police report,  under  s. 173 of the Code, on completion of investigation. 

Even when a Magistrate is to take cognizance when a complaint is filed 

before it, that would not mean that no other avenue is opened and the 

complaint/FIR cannot be lodged with the police. It is stated at the cost of  

repetition  that  the  offences  under the Electricity Act  are  also to  be  tried  by  

applying  the  procedure contained in the  Code. Thus, it cannot be said that 

complete machinery is provided under the Electricity Act as to how such 

offences are to be dealt with. In view thereof, the Court is of the opinion that 

the respondent's Counsel is right in his submission  that  if  the  offence under 

the Code is cognizable,  provisions  of  Chapter XII  containing s.154 Cr.P.C. 

and onward would become applicable and it would  be the duty of the police to 

register the FIR and investigate into  the same. Sections 135 and 138 only 

prescribe that certain acts relating to theft of electricity etc. would also be 

offences. It also enables certain persons/parties, as mentioned in s. 151, to 

become complainant in such cases and file complaint before a Court in writing. 

When such a complaint is filed, the Court would be competent to take 

cognizance straightway. However, that would not mean that other avenues for 

investigation into the offence which are available would be excluded. It is more 

so when no such special procedure for trying the offences under the Electricity 

Act is formulated and the cases under this Act are also to be governed by the 

Code of Criminal Procedure. (Vishal Agrawal and another v. Chhattisgarh 

State Electricity Board and another; 2014 (85) ACC 242) 

Evidence Act 
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S. 3 - ―Evidence‖ – Definition is exhaustive - Interpretation of Statutes - 

Internal Aids - Definition clause - Use of words ―means and includes‖ in 

definition indicates it is exhaustive  

Section 319 Cr.PC springs out of the doctrine judex damanatur cum 

nocens absolvitur  (Judge is condemned when guilty is acquitted) and this 

doctrine must be used as a beacon light while explaining the ambit and the 

spirit underlying the enactment of s. 319 Cr.PC. It is the duty of the Court to do 

justice by punishing the real culprit. Where the investigating agency for any 

reason does not array one of the real culprits as an accused, the court is not 

powerless in calling the said accused to face trial. The entire effort, therefore, is 

not to allow the real perpetrator of an offence to get away unpunished. This is 

also a part of fair trial and in order to achieve this very end that the legislature 

thought of incorporating provisions of s. 319 Cr.PC. It is with the said object in 

mind that a constructive and purposive interpretation should be adopted that 

advances the cause of justice and does not dilute the intention of the statute 

conferring powers on the court to carry out the abovementioned avowed object 

and purpose to try the person to the satisfaction of the court as an accomplice in 

the commission of the offence that is the subject-matter of trial. 

The court is the sole repository of justice and a duty is cast upon it to 

uphold the rule of law and, therefore, it will be inappropriate to deny the 

existence of such powers with the courts in our criminal justice system where it 

is not uncommon that the real accused, at times, get away by manipulating the 

investigating and/or the prosecuting agency. The desire to avoid trial is so 

strong that an accused makes efforts at times to get himself absolved even at 

the stage of investigation or inquiry even though he may be connected with the 

commission of the offence. (Hardeep Singh v. State of Punjab; (2014) 2 SCC 

(Cri.) 86) 

S. 3 - Hostile witness - Evidence of hostile witness - Can be relied upon - At 

least to the extent, it supported the case of the prosecution  

Court is of the view that merely because the witness was declared on 

hostile, there is no need to reject his evidence in toto. In other words, the 

evidence of hostile witness can be relied upon at least to the extent, it supported 

the case of the prosecution. In view of the same, reliance placed on certain 

statements made by hostile witnesses before the trial court are acceptable. In 

Mrinal Das and others Vs. State of Tripura; (2011) 9 SCC 479 Hon'ble Apex 

Court held:  

"It is settled law that corroborated part of evidence of hostile witness 

regarding commission of offence is admissible. The fact that the witness 
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was declared hostile at the instance of the Public Prosecutor and he was 

allowed to cross-examine the witness furnishes no justification for 

rejecting enbloc the evidence of the witness. However, the Court has to 

be very careful, as prima facie, a witness who makes different 

statements at different times, has no regard for the truth. His evidence 

has to be read and considered as a whole with a view to find out 

whether any weight should be attached to it. The Court should be slow 

to act on the testimony of such a witness, normally, it should look for 

corroboration with other witnesses. Merely because a witness deviates 

from his statement made in the F.I.R., his evidence cannot be held to be 

totally unreliable. To make it clear that evidence of hostile witness can 

be relied upon at least up to the extent, he supported the case of the 

prosecution. The evidence of a person does not become effaced from 

the record merely because he has turned hostile and his deposition must 

be examined more cautiously to find out as to what extent he has 

supported the case of the prosecution."  (State of U.P. v. Devi Singh 

and others; 2014 (85) ACC 229) 

S. 3—Circumstantial evidence—What constitutes 

Circumstantial evidence is evidence of relevant facts from which, one 

can, by process of reasoning, infer about the existence of facts in issue or 

factum probandum. Each and every incriminating circumstance must be clearly 

established by reliable and clinching evidence and the circumstances so proved 

must form a chain of events from which the only irresistible conclusion about 

the guilt of the accused can be safely drawn and no other hypothesis against the 

guilt is possible. Even when there is no eye-witness to support the criminal 

charge, but prosecution has been able to establish the chain of circumstances 

which is complete leading to inference of guilt of accused and circumstances 

taken collectively are incapable of explanation on any reasonable hypothesis 

save of guilt sought to be proved, accused may be convicted on the basis of 

such circumstantial evidence. (Dharam Deo Yadav vs. State of U.P.; 2014 

Cri.L.J. 2371 (SC) 

S.3—Circumstantial evidence—Last seen together—Conviction cannot be 

based on only circumstances of last seen together 

It is trite law that a conviction cannot be recorded against the accused 

merely on the ground that the accused was last seen with the deceased. In other 

words, a conviction cannot be based on the only circumstance of last seen 

together. The conduct of the accused and the fact of last seen together plus 

other circumstances have to be looked into. Normally, last seen theory comes 
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into play when the time gap, between the point of time when the accused and 

the deceased were seen last alive and when the deceased is found dead, is so 

small that possibility of any person other than the accused being the perpetrator 

of the crime becomes impossible. It will be difficult in some cases to positively 

establish that the deceased was last seen with the accused when there is a long 

gap and possibility of other persons coming in between exists. However, if the 

prosecution, on the basis of reliable evidence, establishes that the missing 

person was seen in the company of the accused and was never seen thereafter, it 

is obligatory on the part of the accused to explain the circumstances in which 

the missing person and the accused parted company. (Dharam Deo Yadav vs. 

State of U.P.; 2014 Cri.L.J. 2371 (SC) 

S.9—Test identification parade—When desirable 

 An identification parade is not mandatory nor can it be claimed by the 

suspect as matter of right. The purpose of pre-trial identification evidence is to 

assure the investigating agency that the investigation is going on in the right 

direction and to provide corroboration of the evidence to be given by the 

witness or victim later in court at the trial. If the suspect is a complete stranger 

to the witness or victim, then an identification parade is desirable unless the 

suspect has been seen by the witness or victim for some length of time. In 

Malkhan Singh v. State of M.P., (2003) 5 SCC 746, it was held:  

―The identification parades belong to the stage of investigation, and 

there is no provision in the Code of Criminal Procedure which obliges 

the investigating agency to hold, or confers a right upon the accused to 

claim a test identification parade. They do not constitute substantive 

evidence and these parades are essentially governed by Section 162 of 

the Code of Criminal Procedure. Failure to hold a test identification 

parade would not make inadmissible the evidence of identification in 

court. The weight to be attached to such identification should be a 

matter for the courts of fact.‖  

(Prakash vs. State of Karnataka; 2014 Cri.L.J. 2503 (SC) 

S. 9 – Test identification parade – Neither a substantive piece of evidence 

nor a rule of law 

The primary object of the Test Identification Parade is to enable the 

witnesses to identify the persons involved in the commission of offence(s) if 

the offenders are not personally known to the witnesses. The whole object 

behind the Test Identification Parade is really to find whether or not the suspect 

is the real offender. In Kanta Prashad v. Delhi Administration; AIR 1958 SC 

350, the Court stated that the failure to hold the Test Identification Parade 

http://indiankanoon.in/doc/794096/
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does not make the evidence of identification at the trial inadmissible. However, 

the weight to be attached to such identification would be for the Court to decide 

and it is prudent to hold the Test Identification Parade with respect to 

witnesses, who did not know the accused before the occurrence. 

Above-mentioned decisions would indicate that while the evidence of 

identification of an accused at a trial is admissible as substantive piece of 

evidence, would depend on the facts of a given case as to whether or not such a 

piece of evidence can be relied upon as the sole basis of conviction of an 

accused. In Malkhan Singh v. State of M.P.; (2003) 5 SCC 746, the Court 

clarified that the Test Identification Parade is not a substantive piece of 

evidence and to hold the Test Identification Parade is not even the rule of law, 

but a rule of prudence so that the identification of the accused inside the Court 

room at the trial, can be safely relied upon. (Ashok Debbarma @ Achak 

Debbarma v. State of Tripura; 2014 (85) ACC 277) 

S.27—Disclosure statement—Admissibility in evidence 

The expression ―custody‖ which appears in Section 27 did not mean 

formal custody, which includes any kind of surveillance, restriction or restraint 

by the police. Even if the accused was not formally arrested at the time when 

the accused gave the information, the accused was, for all practical purposes, in 

the custody of the police. Consequently, so much of information given by the 

accused in ―custody‖ in consequence of which a fact is discovered, is 

admissible in evidence, whether such information amounts to a confession or 

not. Assuming that the recovery of skeleton was not in terms of Section 27 of 

the Evidence Act, on the premise that the accused was not in the custody of the 

police by the time he made the statement, the statement so made by him would 

be admissible as ―conduct‖ under Section 8 of the Evidence Act. In the instant 

case, there is absolutely no explanation by the accused as to how the skeleton of 

deceased was concealed in his house, especially when the statement made by 

him to SHO is admissible in evidence. (Dharam Deo Yadav vs. State of U.P.; 

2014 Cri.L.J. 2371 (SC) 

S. 32 - Dying declaration – Not recorded in form of question and answer – 

No reason to discard it – If trustworthy 

Simply because the statement is not recorded in the form of questions 

and answers, is no reason to discard it once. It is otherwise found to be 

trustworthy and can be treated as the dying declaration admissible under s. 32 

of the Evidence Act. No doubt, it is emphasised by this Court that recording of 

such a statement in the form of question and answer is more appropriate 

method which should generally be resorted to. However, that would not mean 
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that if such a statement otherwise meets all the requirements of s. 32 and is 

found to be worthy of credence, it is to be rejected only on the ground that it 

was not recorded in the form of questions and answers. (Satish Chandra and 

another v. State of M.P.; 2014 (85) ACC 915) 
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S. 32—Dying declaration—Admissibility 

 From a plain reading of the aforesaid provision, it is evident that a 

statement of a fact by a person who is dead when it related to cause of death is 

relevant. It is an exception to the rule of hearsay. Any statement made by a 

person as to the cause of his death or as to any of the circumstances of 

transaction which resulted in his death is relevant in a case in which the cause 

of death of the person making the statement comes into question. Indian law 

has made a departure from the English law where the statements which directly 

relate the cause of death are admissible. General expressions suspecting a 

particular individual not directly related to the occasion of death are not 

admissible when the cause of death of the deceased comes into question. In the 

present case, except the apprehension expressed by the deceased, the statement 

made by him does not relate to the cause of his death or to any circumstance of 

the transaction which resulted in his death. Once we hold so, the note does not 

satisfy the requirement of Section 32 of the Act. The note, therefore, in Court‘s 

opinion, is not admissible in evidence.  

 All these decisions support the view which Court has taken that the note 

written by the deceased does not relate to the cause of his death or to any of the 

circumstances of the transaction which resulted in his death and therefore, is 

inadmissible in law. (Babubhai bhimabhai bokhiria vs. State of Gujarat; 

2014 Cri.L.J. 2290 (SC) 

S. 32 – Dying Declaration – An exception to hearsay rule - To be carefully 

scrutinized by the Court - No requirement as to corroboration of a dying 

declaration  

Dying declaration is undoubtedly admissible under s. 32 of the Indian 

Evidence Act, but due care has to be given by the person who records the 

statement. Dying declaration is an exception to the hearsay rule when it is made 

by the declarant at the time when it is believed that the declarant death was near 

or certain. Dying declaration is based on the maxim, ―Nemo moriturus 

praesumitur mentire‖ i.e. a man will not meet his maker with a lie in his mouth. 

Dying declaration is a statement made by a dying person as to the injuries 

culminated in his death or the circumstances under which the injuries were 

inflicted. Hearsay evidence is not accepted by the law of evidence because the 

person giving the evidence is not narrating his own experience or story, but 

rather he is presenting whatever he could gather from the statement of another 

person. That other person may not be available for cross-examination and, 

therefore, hearsay evidence is not accepted. Dying declaration is an exception 

to hearsay because, in many cases, it may be sole evidence and hence it 



 

99 

becomes necessary to accept the same to meet the ends of justice. 

The Court has to carefully scrutinize the evidence while evaluating a 

dying declaration since it is not a statement made on oath and is not tested on 

the touchstone of cross-examination. In Harbans Singh & another v. State of 

Punjab; AIR 1962 SC 439 the Court held that it is neither a rule of law nor of 

prudence that dying declaration requires to be corroborated by other evidence 

before a conviction can be based thereon. Reference may also be made to the 

decision of the Court in State of Uttar Pradesh v. Ram Sagar Yadav and others; 

(1985) 1 SCC 552. The Court in State of Uttar Pradesh v. Suresh alias Chhavan 

and others; (1981) 3 SCC 635 held that minor incoherence in the statement with 

regard to the facts and circumstances would not be sufficient ground for not 

relying upon statement, which was otherwise found to be genuine. Hence, as a 

rule of prudence, there is no requirement as to corroboration of dying 

declaration before it is acted upon. (Bhagwan Tukaram Dange v. State of 

Maharashtra; 2014 (85) ACC 658) 

S. 32 (1) – Dying declaration - When not admissible - Letter of deceased 

stating that in the event of his death the appellant shall be held responsible 

as appellant intended to kill him – Only an apprehension expressed by the 

deceased but no circumstance of any transaction resulting in the death - 

Held, requirement of the provision not fulfilled – Such evidence 

inadmissible in law 

In the present case, except the apprehension expressed by the deceased, 

the statement made by him does not relate to the cause of his death or to any 

circumstance of the transaction which resulted in his death. Once so held, the 

note does not satisfy the requirement of s. 32(1) of the Evidence Act. The note, 

therefore is not admissible in evidence and, thus, cannot be considered as such 

to enable exercise of power under s. 319 CrPC. 

The Note written by the deceased does not relate to the cause of his death 

or to any of the circumstances of the transaction which resulted in his death and 

therefore, is inadmissible in law. (Babubhai Bhimabhai Bokhiria and 

another v. State of Gujarat and others; (2014) 2 SCC (Cri) 644) 

S. 35 - Admissibility of document - Conditions for 

It is trite that to render a document admissible under Section 35, three 

conditions have to be satisfied, namely: (i) entry that is relied on must be one in 

a public or other official book, register or record; (ii) it must be an entry stating 

a fact in issue or a relevant fact, and (iii) it must be made by a public servant in 

discharge of his official duties, or in performance of his duty especially 

enjoined by law. An entry relating to date of birth made in the school register 

http://www.indiankanoon.org/doc/596213/
http://www.indiankanoon.org/doc/1850905/
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is relevant and admissible under s. 35 of the Act but the entry regarding the age 

of a person in a school register is of not much evidentiary value to prove the 

age of the person in the absence of the material on which the age was recorded.  

Therefore, on facts at hand, in the absence of evidence to show on what 

material the entry in the Voters List in the name of the accused was made, a 

mere production of a copy of the Voters List, though a public document, in 

terms of s. 35, was not sufficient to prove the age of the accused. Similarly, 

though a reference to the report of the Medical Board, showing the age of the 

accused as 17-18 years, has been made but there is no indication in the order 

whether the Board had summoned any of the members of the Medical Board 

and recorded their statement. It also appears that the physical appearance of the 

accused, has weighed with the Board in coming to the afore-noted conclusion, 

which again may not be a decisive factor to determine the age of a delinquent.‖ 

(Vinod v. State of U.P. and another; 2014 (85) ACC 466) 

S. 45—DNA test—Evidentiary value—Consideration of 

In this case, Hon‘ble Supreme Court has observed that investigating 

agency has to look for other ways and means to improve the quality of 

investigation, which can only be through the collection of scientific evidence. 

Practices and principles that served in the past, now people think, must give 

way to innovative and creative methods, if we want to save our criminal justice 

system. Emerging new types of crimes and their level of sophistication, the 

traditional methods and tools have become outdated, hence the necessity to 

strengthen the forensic science for crime detection. Oral evidence depends on 

several facts, like power of observation, humiliation, external influence, 

forgetfulness etc., whereas forensic evidence is free from those infirmities. 

Judiciary should also be equipped to understand and deal with such scientific 

materials. Constant interaction of Judges with scientists, engineers would 

promote and widen their knowledge to deal with such scientific evidence and to 

effectively deal with criminal cases based on scientific evidence. The DNA 

stands for deoxyribonucleic acid, which is the biological blueprint of every life. 

DNA is made-up of a double standard structure consisting of a deoxyribose 

sugar and phosphate backbone, cross-linked with two types of nucleic acids 

referred to as adenine and guanine, purines and thymine and cytosine 

pyrimidines. The most important role of DNA profile is in the identification, 

such as an individual and his blood relations such as mother, father, brother, 

and so on. Successful identification of skeleton remains can also be performed 

by DNA profiling. DNA usually can be obtained from any biological material 

such as blood, semen, saliva, hair, skin, bones, etc. The question as to whether 

DNA tests are virtually infallible may be a moot question, but the fact remains 
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that such test has come to stay and is being used extensively in the investigation 

of crimes and the Court often accepts the views of the experts, especially when 

cases rest on circumstantial evidence. More than half a century, samples of 

human DNA began to be used in the criminal justice system. Of course, debate 

lingers over the safeguards that should be required in testing samples and in 

presenting the evidence in Court. DNA profile, however, is consistently held to 

be valid and reliable, but of course, it depends on the quality control and quality 

assurance procedures in the laboratory. (Dharam Deo Yadav vs. State of U.P.; 

2014 Cri.L.J. 2371 (SC) 

Sting operation - Validity of as a method of crime detection – Legal 

principles of various jurisdictions discussed - Issue has not yet been tested 

in Indian Law  

The expression ‗sting operation‘ seems to have emerged from the title 

of a popular movie called ―The Sting‖ which was screened sometime in the 

year 1973. The movie was based on a somewhat complicated plot hatched by 

two persons to trick a third person into committing a crime. Being essentially a 

deceptive operation, though designed to nab a criminal, a sting operation raises 

certain moral and ethical questions. The victim, who is otherwise innocent, is 

lured into committing a crime on the assurance of absolute secrecy and 

confidentiality of the circumstances raising the potential question as to how 

such a victim can be held responsible for the crime which he would not have 

committed but for the enticement. Another issue that arises from such an 

operation is the fact that the means deployed to establish the commission of the 

crime itself involves a culpable act. 

Unlike the U.S. and certain other countries where a sting operation is 

recognized as a legal method of law enforcement, though in a limited manner 

as will be noticed hereinafter, the same is not the position in India which makes 

the issues arising in the present case somewhat unique. A sting operation 

carried out in public interest has had the approval of this Court in  R.K. Anand 

vs. Registrar, Delhi High Court; (2009) 8 SCC 106 though it will be difficult to 

understand the ratio in the said case as an approval of such a method as an 

acceptable principle of law enforcement valid in all cases.  

Even in countries like the United States of America where sting 

operations are used by law enforcement agencies to apprehend suspected 

offenders involved in different offences like drug trafficking, political and 

judicial corruption, prostitution, property theft, traffic violations etc., the 

criminal jurisprudence differentiates between ―the trap for the unwary innocent 

and the trap for the unwary criminal‖ (per Chief Justice Warren in Sherman vs. 
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United States; 356 US 359 (1958) approving situations where government 

agents ―merely afford opportunities or facilities for the commission of the 

offense‖ and censuring situations where the crime is the ―product of the 

creative activity‖ of law enforcement officials (Sorrell vs. United States; 287 

US 435 (1932) ). 

In the latter type of cases the defence of entrapment is recognized as a 

valid defence in the USA. If properly founded such a defence could defeat the 

prosecution. Thus, sting operations conducted by the law enforcement agencies 

themselves in the above jurisdictions have not been recognized as absolute 

principles of crime detection and proof of criminal acts. Such operations by the 

enforcement agencies are yet to be experimented and tested in India and legal 

acceptance thereof by our legal system is yet to be answered. (Rajat Prasad v. 

C.B.I.; 2014 (85) 993) 

S.60 – Oral evidence must be direct – Hearsay evidence not admissible 

 The principle underlining the judgment of the Supreme Court is nothing 

but the rule of hearsay evidence. Section 60 of the Evidence Act mandates that 

oral evidence must be direct and it aims at the rejection of evidence which is 

not direct, that is what is known as hearsay evidence. It is a fundamental rule of 

evidence that hearsay evidence is not admissible. (Smt. Anita Sonkar v. Smt. 

Shakuntala Misra; 2014 (123) RD 855) 

S. 118 – Witnesses - Who may testify - Legality  

The proposition of law about the competence of a person to testify as a 

witness is governed by s. 118 of the Evidence Act. Giving evidence before a 

Court of law is an act within the meaning of the said provision. However, 

everyone is not entitled or competent to give evidence as witness before a Court 

unless one fulfills the requirements of the qualifications envisaged in s. 118 of 

the Evidence Act. (Anita Sonkar (Smt.) v. Smt. Shakuntala Misra; 2014 (2) 

ARC 47) 

S. 134 - Testimony of single witness - Court may act upon – Provided 

witness is wholly reliable - Legal system has laid emphasis on value, weight 

and quality of evidence rather than on quantity, multiplicity or plurality of 

witnesses 

The Legal system has laid emphasis on value, weight and quality of 

evidence rather than on quantity multiplicity or plurality of witnesses. It is not 

the number of witnesses but quality of their evidence which is important as 

there is no requirement under the Law of Evidence that any particular number 

of witnesses is to be examined to prove/disprove a fact. Evidence must be 
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weighed and not counted. It is quality and not quantity which determines the 

adequacy of evidence as has been provided under s. 134 of the Evidence Act. 

As a general rule the Court can and may act on the testimony of a single 

witness provided he is wholly reliable.  (Veer Singh v. State of Uttar 

Pradesh; (2014) 1 SCC (Cri) 846) 

 

S. 134 – Number of witness - There is no requirement under law of 

evidence that any particular number of witnesses is to be examined to 

prove/disprove a fact - It is not the number of witnesses but quality of their 

evidence which is important 

In the matter of appreciation of evidence of witnesses, it is not the 

number of witnesses but quality of their evidence which is important, as there is 

no requirement under the Law of Evidence that any particular number of 

witnesses is to be examined to prove/disprove a fact. It is a time honoured 

principle that evidence must be weighed and not counted. The test is whether 

the evidence has a ring of truth, is cogent, credible and trustworthy or 

otherwise. The legal system has laid emphasis on value provided by each 

witness, rather than the multiplicity or plurality of witnesses. It is quality and 

not quantity, which determines the adequacy of evidence as has been provided 

by s. 134 of the Evidence Act. Even in Probate cases, where the law requires 

the examination of at least one attesting witness, it has been held that 

production of more witnesses does not carry any weight. Thus, conviction can 

even be based on the testimony of a sole eye witness, if the same inspires 

confidence. (Gulam Sarbar v. State of Bihar; (2014) 2 SCC (Cri) 195) 

Ss. 137, 138 and 3 – Examination-in-chief – Statement made in untested by 

cross-examination – Value and use - Is rebuttable evidence 

Once examination-in-chief is conducted, the statement becomes part of 

the record, it is evidence as per law and in the true sense, for at best, it may be 

rebuttable. In fact, examination-in-chief untested by cross-examination, 

undoubtedly in itself, is an evidence. Evidence being rebutted or controverted 

becomes a matter of consideration, relevance and belief, which is the stage of 

judgment by the court. Yet it is evidence and it is material on the basis whereof 

the court can come to a prima facie opinion as to complicity of some other 

person who may be connected with the offence. (Hardeep Singh v. State of 

Punjab and others; (2014) 2 SCC (Cri) 86) 

Guardian and Wards Act 

S.25 – Family court Act, S. 7 – Custody of minor child – Jurisdiction 
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determination of – Family Court has jurisdiction to decide the suit for 

custody of minor children 

 Petitioner applied under section 25 of the Guardians and Wards Act, 

1890 (in short ‗Act‘) for the custody of his three minor children. The Family 

Court before whom the petition was filed vide order dated 1.4.2013 has 

directed for the return the plaint to the Civil Court holding that it has no 

jurisdiction to entertain a petition under section 25 of the Act. 

 In challenging the above order the contention of learned Counsel for the 

petitioner is that the Family Court has misread the provisions of section 7 of the 

Family Courts Act, 1984 which clearly provides that the Family Court shall 

have the jurisdiction apart from other things inter-alia in respect of proceedings 

in relation to guardianship of the person or the custody of, or access to, any 

minor. A plain reading of the above provision establishes that the Family Court 

under section 7 of the Act has jurisdiction to decide suits and proceedings in 

relations to the guardianship of the person or of custody of any minor. 

 The proceedings under section 25 of the Act are in connection with the 

custody of a minor/ward, i.e., either of his removal from the custody of the 

guardian or restoration of custody to the guardian. They are such in the nature 

of custody of a minor.  

 In view of the above, it is apparent that the proceedings under section 

25 of the Act for the custody of the minor children would lie before the Family 

Court wherever it is so established and the Family Court shall exercise all 

powers of a District Court or any subordinate Civil Court in respect thereof. 

(Dharma Dutta Chaturvedi v. Principal Judge, Family Court, Varanasi; 

2014 (123) RD 662)  

Indian Forest Act 

S. 52-D - Criminal Procedure Code, 1973 – Sections 451, 452 and 457 Jurisdiction 

– Release of forest produce - Bar contained in section 52–D of Forest Act for 

interim release of forest produce was operative when order of release passed in 

favour of petitioner by Chief Judicial Magistrate - Provisions contained in ss. 451, 

452 and 457 not applicable in matter of forest produce 

The Apex Court in a recent judgement in the case of NCT, State of 

Delhi Vs. Narendra; JT 2014 (1) SC 274 while dealing with a case under s.61 

of the Delhi Excise Act, which contains almost similar provisions to the 

provisions contained in s. 52-D of the Indian Forest Act, observed that it is only 

the Authorised Officer who vested with the power to pass orders of interim 

custody of the vehicle and not a Magistrate. In Narendra Case (supra) 

considering the aforesaid aspect of the case the order passed for release of 
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the vehicle by the High Court was set aside by the Apex Court holding therein 

that the provisions contained in ss. 451, 452 and 457 Cr.P.C. are not applicable. 

It is not disputed at Bar the seized property (Timber) is a forest produce within 

the meaning of Indian Forest Act. It is also not in dispute that Kaushal Kishore 

died during trial for possessing the aforesaid forest produce. The bar contained 

in s. 52-D for interim release of forest produce was operative when order of 

release was passed in favour of Petitioner by the Chief Judicial Magistrate on 

15.09.2005. (Santosh Kumar v. State of U.P. and another; 2014 (85) ACC 

449) 

 

Indian Penal Code 

 

S. 149 – Unlawful assembly - Common object of can be gathered from the 

nature of assembly - Cannot be said that unless an overt act is proven 

against a member of the assembly, he cannot be held to be member of 

unlawful assembly  

Common object of an unlawful assembly can also be gathered from the 

nature of the assembly, the weapons used by its members and the behavior of 

the assembly at or before the scene of occurrence. It cannot be stated as a 

general proposition of law that unless an overt act is proven against the person 

who is alleged to be a member of the unlawful assembly, it cannot be held that 

he is a member of the assembly. What is really required to be seen is that the 

member of the unlawful assembly should have understood that the assembly 

was unlawful and was likely to commit any of the acts which fall within the 

purview of s. 141 IPC. The core of the offence is the word "object" which 

means the purpose or design and in order to make it common, it should be 

shared by all. Needless to say, the burden is on the prosecution. It is required to 

establish whether the accused persons were present and whether they shared the 

common object. It is also an accepted principle that number and nature of 

injuries is a relevant fact to deduce that the common object has developed at the 
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time of incident. (Om Prakash v. State of Haryana; 2014 (85) ACC 644) 
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S. 292 - Test for determination of obscenity 

Held- 

S. 292 (1) IPC makes clear that a picture or article shall be deemed to be 

obscene 

(i) if it is lascivious; 
(ii) it appeals to the prurient interest; and 
(iii) it tends to deprave and corrupt persons who are likely to read, see or 

hear the matter, alleged to be obscene. 

Later, it has also been indicated in the said Section of the applicability of 

the effect and the necessity of taking the items as a whole and on that foundation 

where such items would tend to deprave and corrupt persons who are likely, 

having regard to all the relevant circumstances, to read, see or hear the matter 

contained or embodied in it.  

 To determine what is ―obscenity‖ Hicklin; (1968) LR 3 QB 360, test 

postulated that a publication has to be judged for obscenity based on isolated 

passages of a work considered out of context and judged by their apparent 

influence on most susceptible readers, such as children or weak-minded adults. The 

Hiclkin test is not the correct test to be applied, rather the court has to apply the 

―community standard test‖ to determine‖ what is obscenity‖. 

  While judging as to whether a particular photograph, an article or book is 

obscene, regard must be had to the contemporary mores and national standards and 

not the standard of a group of susceptible or sensitive persons. The concept of 

obscenity changes with the passage of time and what might have been ―obscene‖ at 

one point of time would not be considered as obscene at a later period. The present 

case relates to a situation of the year 1994 and it is now 2014. (Aveek Sarkar and 

another vs. State of West Bengal and others; (2014) 4 SCC 257) 

S. 300 - Murder – Solitary eye witness – Allegation against accused of firing 

pistol shot at deceased and causing his death 

Eye witness present at time of quarrel between accused and deceased over 

selling of fodder and also present on date of occurrence. Eye witness stated that he 

knew accused since before as he used to come to purchase folder frequently almost 

everyday. Not whisper from defence side of any enmity between accused, evidence 

witness, unimpeachable, conviction, proper. (Laddan Alias v. State of U.P.; 2014 

(3) ALJ 685) 
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S. 302 – Murder – Sentence - Accused guilty of committing murder of 

young girl of foreign country and burying her dead body in his house  

Both Crime Test and Criminal Test have been satisfied as against 

accused. Taking into consideration fact that due to lack of any evidence with 

regard to manner in which crime was committed. Case will not fall under 

category of rarest of rare case.  Hence, death sentence commuted to life 

imprisonment. Further award 20 years of rigorous imprisonment, over and 

above period already undergone without any remission. (Dharam Deo Yadav 

v. State of U.P.; ALJ 2014 SC 722) 

S. 302—Death sentence—Unexplained long delay in disposal of mercy 

petition—Death sentence liable to be commuted into life imprisonment 

 In this case, Learned Attorney General, taking note of the conclusion 

arrived at in Shatrughan Chauhan wherein this Court held that the ratio laid 

down in Devender Pal Singh Bhullar vs. State (NCT) of Delhi (2013) 6 SCC 

195 is per incuriam, fairly admitted that applying the said principle as 

enunciated in Shatrughan Chauhan, death sentence awarded to Devender Pal 

Singh Bhullar is liable to be commuted to life imprisonment. Court appreciate 

the rationale stand taken by learned Attorney General and accept the same. 

The three-Judge Bench in Shatrughan Chauhan held that 

insanity/mental illness/schizophrenia is also one of the supervening 

circumstances for commutation of death sentence to life imprisonment. By 

applying the principle enunciated in Shatrughan Chauhan, the accused cannot 

be executed with the said health condition. (Navneet Kaur vs. State of NCT of 

Delhi; 2014 Cri.L.J. 2474 (SC) 

S. 302 - Murder – If the accused has not been charged with the aid of s. 34, 

IPC and instead charged with the aid of s. 149, IPC he can be convicted 

with the aid of s. 34, IPC 

Reliance on the judgment of the Court in Dhaneswar Mahakud & Ors. 

v. State of Orissa; AIR 2006 SC 1727, wherein though the charge had been 

framed, this Court held that even if the accused has not been charged with the 

aid of s. 34 IPC and instead charged with the aid of s. 149 IPC, he can be 

convicted with the aid of s. 34 IPC when evidence shows that there was 

common intention to commit the crime and no prejudice or injustice has been 

caused to the accused therein. Even the conviction of the accused u/s. 302 IPC 

simpliciter is permissible if the court reaches the conclusion on the basis of 

material placed before it that injuries caused by the accused were sufficient in 

the ordinary course of nature to cause death and nature of the injuries was 

http://indiankanoon.org/doc/420109/
http://indiankanoon.org/doc/420109/
http://indiankanoon.org/doc/420109/
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homicidal. 
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If the test laid down in this case is applied to the facts of the instant case 

both the petitioners can be convicted u/s. 302 IPC simpliciter as both of them 

could be convicted u/s. 302/34 IPC as both of them came fully armed with iron 

rods and both of them gave two blows each on the vital part of the body i.e. 

head and forehead which proved fatal for the deceased. (Pal Singh and 

another v. State of Punjab; 2014 (85) ACC 393) 

S. 302 - Conviction – Sustainability 

According to the prosecution, on 16th of June, 1992 at about 6.30 A.M., a 

report was lodged by the informant, Pohap Singh (PW-1), alleging that while he 

was at his house, his father Bhagirath (deceased) was returning home after 

answering the nature‘s call and at that time, 11 accused persons including appellant 

no. 2 Hari Singh armed with farsa and appellant no. 1 Vijay Singh armed with a 

ballam and other accused armed with axes surrounded him. Seeing this, according 

to the informant, his mother Prema Bai (PW-2), his wife Sheela (PW-3) and 

grandfather Jagannath (PW-6) went to rescue him, whereupon informant Pohap 

Singh was assaulted by lathi by one of the accused. Meanwhile, appellant no. 2, 

Hari Singh inflicted an injury on the neck of the deceased with farsa upon which he 

fell down. Thereafter, all the accused assaulted the deceased with the weapons with 

which they were armed. It is the case of the prosecution that appellant no. 1, Vijay 

Singh caused an injury with a ballam near the eye of the deceased and he died on 

the spot. 

On the basis of the report given by Pohap Singh, a case u/s. 147, 148 

and 302/149 of Indian Penal Code, 1860 (hereinafter referred to as ―the IPC‖) 

was registered. Police after usual investigation submitted the charge-sheet 

against all 11 accused persons and ultimately they were committed to the Court 

of Sessions to face the trial. The Sessions Judge acquitted 9 of the 11 accused 

and convicted the appellants herein for commission of offence u/s. 302 of the 

IPC and sentenced them to imprisonment for life. The learned Judge found the 

allegations as to the infliction of injuries, on the head and neck of the deceased 

by specific weapon such as ballam by appellant no.1 and farsa by appellant 

no.2 respectively, to have been corroborated by the medical evidence. Hence, 

the two appellants were convicted and sentenced as above. 

On appeal, the High Court confirmed their conviction and sentence. 

As regards the cause of death, he has stated as follows: 

―In my opinion, all the injuries were caused by sharp and blunt weapon. 

In my opinion cause of death is excessive bleeding and shock....‖ 

Thus, the doctor has altogether found 5 injuries on the person of the 

deceased and the death had occurred due to excessive bleeding and shock on 
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account thereof. Therefore, it cannot be said that only injury no.1 was the cause 

of the death. Hence, we are constrained to observe that the High Court 

committed serious error by holding that injury no. 1 was sufficient to cause 

death of the deceased. 

As observed earlier, the appellants had caused one injury each, whereas 

the deceased had sustained five injuries. According to the doctor, death had 

occurred on account of shock and excessive bleeding due to the injuries caused 

on the person of the deceased. Therefore, the death had not taken place as a 

result of the injuries caused by the appellants or any one of them. Hence, they 

cannot be held guilty u/s. 302 IPC simplicitor or with the aid of s. 34 IPC. 

(Vijay Singh and another v. State of Madhya Pradesh; 2014 (85) ACC 690) 

Ss. 302 and 498-A read with s. 34 - Conviction – Sustainability  

A-1 son and A-2 father returned to their house on 18.10.1998 at about 

7.00 PM, fully drunk. On reaching home, they demanded Rs.200/- to Rs.300/- 

from the wife of A-1. On refusal, she was severely beaten up and asked to bring 

it from her parental house. A-2 then sprinkled kerosene from a plastic can over 

the body of the deceased and A-1 then lit a match-stick and set fire on the saree 

of the deceased. Deceased shouted for help and rolled down on the ground and 

ultimately succeeded in extinguishing the fire, but by the time she had suffered 

more than 80 percent burns over the body. On getting information, parents of 

the deceased came to the spot and took her to the nearby Public Health Centre, 

Mayani. After first aid, the deceased was referred to the Civil Hospital, Satara 

and on 19.10.1998, at about 3.10 AM she was admitted there. Dr. Barge, PW1 

treated her and informed Head Constable Shelar (PW5) regarding the 

admission of the deceased, in an injured condition. PW1 found that she was 

fully conscious and was in a condition to give statement. PW5, in the presence 

of PW1, recorded the dying declaration (Ext.P26). Later, Special Judicial 

Magistrate (PW4) reached the Civil Hospital, Satara. Dr. Suresh Pawar (PW3) 

informed PW4 that the deceased was fully conscious and was in a condition to 

give statement. PW4 recorded the second dying declaration (Ext. P23) of the 

deceased, which was sealed in an envelope (Ext. P24) and was deposited in the 

Court of the CJM, Satara. Father of the deceased, Rajaram Mahadu Tupe 

(PW6), also met the deceased, who had also narrated the same incident to him, 

which was considered as the third dying declaration. 

Ext. P23, the first dying declaration in this case, as already stated, was 

recorded by PW5, the Head Constable, in the presence of PW1, the doctor who 

treated the deceased at the hospital. PW1 doctor had categorically deposed that 

the deceased was fully conscious and was in a condition to give the statement. 
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Ext. P26, the second dying declaration was recorded by the Spl. Judicial 

Magistrate, PW4. The deceased at that time was examined by PW3, who had 

also deposed that the deceased was fully conscious, well oriented and was in a 

condition to give the statement. The Court have gone through Ext. P26 and Ext. 

P23 and find no reason to discard the statements recorded in both the dying 

declarations, which, in our view, are consistent and minor variations here and 

there would not be sufficient to discard the entire statement considering the fact 

that the victim was suffering from more than 80% burn injuries. 

Learned Counsel appearing for the accused-appellant submitted that 

since the accused was under the influence of liquor, he had no intention to kill 

the deceased wife and, therefore, at best, the offence would fall either u/s. 304 

Part I or s. 304 Part II of the Indian Penal Code. The Court find it difficult to 

accept this contention. Assuming that the accused was fully drunk, he was fully 

conscious of the fact that if kerosene is poured and a match-stick lit and put on 

the body, a person might die due to burns. A fully drunk person is also 

sometimes aware of the consequences of his action. It cannot, therefore, be said 

that since the accused was fully drunk and under the influence of liquor, he had 

no intention to cause death of the deceased-wife.  

Intoxication, as such, is not a defence to a criminal charge. At times, it 

can be considered to be a mitigating circumstance if the accused is not a 

habitual drinker, otherwise, it has to be considered as an aggravating 

circumstance. The question, as to whether the drunkenness is a defence while 

determining sentence, came up for consideration before the Court in Bablu alias 

Mubarik Hussain v. State of Rajasthan; (2006) 13 SCC 116, wherein the Court 

held that the defence of drunkenness can be availed of only when intoxication 

produces such a condition as the accused loses the requisite intention for the 

offence and onus of proof about reason of intoxication, due to which the 

accused had become incapable of having particular knowledge in forming the 

particular intention, is on the accused. Examining s. 85 IPC, the Court held that 

the evidence of drunkenness which renders the accused incapable of forming 

the specific intent essential to constitute the crime should be taken into account 

with the other facts proved in order to determine whether or not he had the 

intention. Court held that merely establishing that his mind was affected by 

drink so that he more readily gave way to some violent passion, does not rebut 

the presumption that a man intends the natural consequences of his acts. This 

Court, in that case, rejected the plea of drunkenness after noticing that the crime 

committed was a brutal and diabolic act. 

Court find it difficult to accept the contention of the counsel that since 

the accused-Appellant was under the influence of liquor, the offence will fall 
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u/s. 304 Part I or s. 304 Part II. A-1 was presumed to know the consequences of 

his action, of having lit the match stick and set fire on the saree of deceased, 

after A-2 sprinkled kerosene on her body. In our view, the accused was 

correctly charge-sheeted u/s. 302 IPC and the Court find no reason to interfere 

with the conviction and sentence awarded by the trial court and affirmed by the 

High Court. (Bhagwan Tukaram Dange v. State of Maharashtra; 2014 (85) 

ACC 658) 

S. 302/377/201 – Commutation of death sentence to minimum specified 

term of imprisonment, without remission, when warranted  

The appellant in the present appeal was accused of subjecting a 10 year 

old boy to carnal intercourse and then strangulating him to death. The Sessions 

Judge convicted the appellant for the offence punishable under Section 302 IPC 

and sentenced him to death and also sentenced him to pay a fine of Rs. 10,000 

and in default to suffer rigorous imprisonment for one year and for the offence 

punishable under Section 377 IPC, he was sentenced to suffer rigorous 

imprisonment for a period of three months. The appellant was also convicted 

for the offence punishable under Section 201 IPC and was sentenced to suffer 

rigorous imprisonment for 3 years and to pay a fine of Rs. 1000 and in default 

to suffer rigorous imprisonment for a period of three months. Substantive 

sentences, it was ordered, would run concurrently. 

The High Court by the impugned order upheld the conviction and 

confirmed the death reference. Partly allowing the appeal of the accused and 

commuting the death sentence to a minimum non-remittable term of RI of 30 

years, by the Supreme Court and further held that in the instant case wherein 

the accused sodomised and then murdered a ten years old boy the crime test 

and criminal test have been fully satisfied against the accused. Still, the R-R 

test has to be applied and it has to be examined whether the society abhors such 

crimes and whether such crimes shock the conscience of the society and attract 

intense and extreme indignation of the community. The Rarest of Rare test 

depends upon the perception of the society that is ―society-centric‖ and not 

―Judge-centric‖, that is, whether the society will applying that test, the court has 

to look into variety of factors like society‘s abhorrence, extreme indignation 

and antipathy to certain types of crimes like sexual assault and murder of minor 

girls, intellectually challenged minor girls, minor suffering from physical 

disability, old and infirm women, etc.  

The Supreme Court partly allowed the appeal of the accused and 

commuted the death sentence to a minimum non-remittable term of RI of 30 

years. (Anil vs. State of Maharashtra; (2014) 4 SCC 69)  
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S. 302/201/120B - Brutal Murder - Death sentence was commuted to life 

imprisonment as whole life of the accused/appellant 

The appellant was the State President of the Youth Congress in Delhi. 

The deceased was a qualified pilot and she was also the State General Secretary 

of Youth Congress (Girls Wing), Delhi. She was an independent lady, who was 

capable of taking her own decisions. He married her hoping that the deceased 

would settle down with him and lead a happy life.   

 The appellant doubted the character of the deceased as she was very 

closed P-12 Matloob Karim, even on the date of incident of murder at 4.00 PM, 

she had contacted him. He killed her by shooting and thereafter tried to burn the 

dead body in a tandoor of restaurant for destroying evidence. Hon‘ble Supreme 

Court Held that- 

―The murder was the outcome of strained personal relationship. It was not 

an offence against the society. The appellant has no criminal antecedents. 

He is not a conformed criminal and no evidence is led by the State to 

indicated that he is likely to revert to such crimes in future.  It is, therefore, 

not possible in the facts of the case to say that there is no chance of the 

appellant being reformed and rehabilitated. We do not think that option is 

closed. 

Undoubtedly, the offence is brutal but the brutality alone would not justify 

death sentence in this case.‖ 

In the light of aforesaid observation, Apex Court commuted the death 

sentence awarded to appellant Sunil Sharma into Life Imprisonment and made 

it clear that life sentence was for the whole of life of the appellant subject to the 

remission granted by appropriate Government u/s 432 CrPC. (Sunil Sharma vs. 

State (NCT of Delhi) [Naina Sahani Tandoor Murder Case]; (2014) 4 SCC 317) 
 

S. 304-B - Expression “soon before her death” under – How to be construed - 
Said term has been consistently held by Supreme Court not to mean 
immediately before death 

The Court in the case of Hira Lal v. State (Govt. of NCT), Delhi; (2003) 

8 SCC 80 has observed as under:  

"Soon before" is a relative term and it would depend upon the 

circumstances of each case and no straitjacket formula can be laid down 

as to what would constitute a period of soon before the occurrence. It 

would be hazardous to indicate any fixed period, and that brings in the 

importance of a proximity test both for the proof of an offence of dowry 
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death as well as for raising a presumption under s. 113-B of the 

Evidence Act. The expression "soon before her death" used in the 

substantive s. 304-B IPC and s. 113-B of the Evidence Act is present 

with the idea of proximity test. No definite period has been indicated 

and the expression "soon before" is not defined. A reference to the 

expression "soon before" used in Section 114 Illustration (a) of the 

Evidence Act is relevant. It lays down that a court may presume that a 

man who is in the possession of goods "soon after the theft, is either the 

thief or has received the goods knowing them to be stolen, unless he can 

account for their possession". The determination of the period which 

can come within the term "soon before" is left to be determined by the 

courts, depending upon facts and circumstances of each case. Suffice, 

however, to indicate that the expression "soon before" would normally 

imply that the interval should not be much between the cruelty or 

harassment concerned and the death in question. There must be 

existence of a proximate and live link between the effect of cruelty 

based on dowry demand and the death concerned. If the alleged incident 

of cruelty is remote in time and has become stale enough not to disturb 

the mental equilibrium of the woman concerned, it would be of no 

consequence." 

  Section 304-B, IPC, reads as follows: 

"Dowry death.- (1) Where the death of a woman is caused by any burns 

or bodily injury or occurs otherwise than under normal circumstances 

within seven years of her marriage and it is shown that soon before her 

death she was subjected to cruelty or harassment by her husband or any 

relative of her husband for, or in connection with, any demand for 

dowry, such death shall be called" dowry death", and such husband or 

relative shall be deemed to have caused her death. Explanation.- For the 

purposes of this sub- section, "dowry" shall have the same meaning as 

in s. 2 of the Dowry Prohibition Act, 1961 (28 of 1961). 

Whoever commits dowry death shall be punished with imprisonment 

for a term which shall not be less than seven years but which may 

extend to imprisonment for life.‖ 

It is obvious from this provision that the term "soon before her death" 

has been employed by the Parliament to refer to cruelty or harassment which 

was meted out in proximity to the death has to be considered as the cause of the 

death as held supra. The provision does not employ the term "at any time 

before" nor "immediately before" and must be construed according to its true 
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import. (Tummala Venkateswar Rao v. State of Andhra Pradesh; (2014) 

1SCC (Cri) 795) 
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Ss. 375 & 376 – Rape – Consent - Consensual sexual relationship - Absence 

of any false promises, inducement, persuasion or misstatement of fact or 

law by accused - Consensual sex in polygamous relationship, in absence of 

false promise, not rape 

Held- 

In the conspectus that unfolds itself in the present case, the prosecutrix 

was aware that the Appellant was already married but, possibly because a 

polygamous relationship was not anathema to her because of the faith which 

she adheres to, the prosecutrix was willing to start a home with the Appellant. 

In these premises, it cannot be concluded beyond reasonable doubt that the 

Appellant is culpable for the offence of rape; nay, reason relentlessly points to 

the commission of consensual sexual relationship, which was brought to an 

abrupt end by the appearance in the scene of the uncle of the prosecutrix. 

  The Court is duty bound when assessing the presence or absence of 

consent, to satisfy itself that both parties are ad idem on essential features; in 

the case in hand that the prosecutrix was lead to believe that her marriage to the 

appellant had been duly and legally performed. It is not sufficient that she 

convinced herself of the existence of this factual matrix, without the appellant 

inducing or persuading her to arrive at that conclusion. It is not possible to 

convict a person who did not hold out any promise or make any misstatement 

of facts or law or who presented a false scenario which had the consequence of 

inducing the other party into the commission of an act. There may be cases 

where one party may, owing to his or her own hallucinations, believe in the 

existence of a scenario which is a mirage and in the creation of which the other 

party has made no contribution. If the other party is forthright or honest in 

endeavoring to present the correct picture, such party cannot obviously be 

found culpable. 

 Rape is indeed a reprehensible act and every perpetrator should be 

punished expeditiously, severally and strictly. However, this is only possible 

when guilt has been proved beyond reasonable doubt. In this case, there was no 

seduction; just two persons fatally in love, their youth blinding them to the 

futility of their relationship. (Vinod Kumar vs. State of Kerala; (2014) 5 SCC 

678) 

S. 376 – Rape – Absence of injuries on prosecutrix - Effect, if any - Presence 
of injuries is not must to prove commission of rape  

Faced with such a situation, we were anxious to find out whether there 
can be any clinching medical evidence suggesting rape, but, unfortunately, the 
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prosecution has failed to examine Dr Anjali Shah, who had examined the 
prosecutrix. The MLR was produced in the court by PW 6 LB. Bhardwaj, 
Medical Record Technician. This is a serious lapse on the part of the 
prosecution. We are aware that lapses on the part of the prosecution should 
not lead to unmerited acquittals. This is, however, subject to the rider that in 
such a situation the evidence on record must be clinching so that the lapses of 
the prosecution could be condoned. Such is not the case here. The MLR does 
suggest that the hymen of the prosecutrix was torn. It is also true that the 
prosecution has brought on record FSL report which shows that human semen 
was detected on the salwar of the prosecutrix and on the underwear of the 
accused. However, it is difficult to infer from this that the prosecutrix was 
raped by the appellant. The prosecutrix herself has vacillated on this aspect. It 
was pointed out that no injuries were found on the prosecutrix. We do not 
attach much importance to this aspect because presence of injuries is not a 
must to prove commission of rape. But the prosecutrix's evidence is so infirm 
that it deserves to be rejected. Her brother has come out with a case that the 
appellant tried to rape the prosecutrix. He did not say that the appellant raped 
the prosecutrix. Taking an overall view of the matter, we find it difficult to 
sustain the prosecution case that the prosecutrix was raped by the appellant. 
This is a case where the appellant must be given benefit of doubt. (Hem Raj 
s/o Moti Ram v. State of Haryana; (2014) 1SCC (Cri) 820)  

S. 376 - Rape – Evidence of prosecutrix – Evidentiary value of – Duty of 

court while relying on evidence of prosecutrix - In a case involving charge 

of rape, evidence of prosecutrix is vital - If it is found credible, if it inspires 

total confidence, it can be relied upon even sans corroboration  

Going through the prosecutrix's evidence, it becomes clear that it 
would be extremely dangerous to rely on such evidence. The prosecutrix 
obviously knew the appellant, being her neighbour. It is her case that she used 
to write letters to him. In the examination-in-chief, she stated at one stage 
that the appellant raped her and immediately thereafter retracted the 
statement and stated that he did not rape her but he attempted to rape her. 
She refused to acknowledge that the statement which was read over to her 
was made by her to the police. She expressed surprise as to how her 
signatures appeared on the said statement. The Public Prosecutor had to 
therefore declare her hostile. Hence, such evidence cannot be relied on. It 
would be hazardous to confirm the conviction on the prosecutrix's sole 
testimony. Even the evidence of PW I, the elder brother of the prosecutrix, is 
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also far from satisfactory and incapable of offering any corroboration to the 
prosecutrix's evidence. He went to the extent of saying that he did not make 
any statement to the police. Also, the prosecution failed to examine the 
doctor who had examined the prosecutrix. The medico-legal report (MLR) was 
produced in the court by PW 6 (Medical Record Technician).  

  



 

120 

This is a serious lapse on the part of the prosecution. MLR does suggest 
that the hymen of the prosecutrix was torn. It is also true that the prosecution 
has brought on record FSL report which shows that human semen was 
detected on the salwar of the prosecutrix and on the underwear of the 
accused. However, it is difficult to infer from this, that the prosecutrix was 
raped by the appellant. The prosecutrix herself has vacillated on this aspect. 
This is a case where the appellant must be given benefit of doubt. (Hem Raj 
s/o Moti Ram v. State of Haryana; (2014) 1 SCC (Cri) 820) 

Ss. 376 & 506 – Conviction – Sustainability  

On this statement of the girl (hereinafter referred to as the prosecutrix, a 

case under ss. 376 and 506, IPC, was registered on 30.01.2001. The prosecutrix 

was medically examined on the same night. On examination of the X-rays 

report of the prosecutrix, the doctor opined that her age was above fourteen 

years but below sixteen years. Her clothes and vaginal swab were sent to the 

Central Forensic Science Laboratory (for short CFSL) for analysis and as per 

the report from CFSL, human semen and blood was detected on the underwear 

of the prosecutrix, but no semen was detected in the vaginal swab. After 

investigation, a charge-sheet was filed against the appellant under ss. 

342/354/376/506, IPC. Charges, however, were framed only under ss. 376 and 

506, IPC, and as the appellant pleaded not guilty, the trial was conducted. The 

trial court convicted the appellant under ss. 376 and 506, IPC. For the offence 

under Section 376, IPC, the trial court imposed the minimum sentence of seven 

years rigorous imprisonment and a fine of Rs.5,000/-, in default, rigorous 

imprisonment for one year and for the offence under Section 506, IPC, the trial 

court imposed a sentence of two years imprisonment and a fine of Rs.5,000/- 

Aggrieved, the appellant filed Crl.. A. No.696 of 2002 in the High Court, but 

by the impugned judgment the High Court has dismissed the appeal. 

The prosecutrix has stated that the appellant pushed her on the cot, put 

off her underwear and salwar and forcibly raped her. The salwar and underwear 

of the prosecutrix, which she was wearing at the time of incident, were sent to 

CFSL for analysis and after examination the CFSL had found in its report dated 

30.04.2001 that there was human semen and blood on the underwear of the 

prosecutrix referred to in the report as Exhibit 4(B). Hence, there is 

corroboration of the testimony of the prosecutrix that rape was committed on 

her. 

PW-15, the doctor who conducted the medical examination of the prosecutrix 

on 31.01.2001, however, has stated that there was no sign of injury on the prosecutrix 

and the hymen was found intact. The High Court has considered this evidence and has 
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held that the non-rupture of hymen is not sufficient to dislodge the theory of rape and 

has relied on the following passage from Modi in Medical Jurisprudence and 

Toxicology (Twenty First Edition): 

Thus, to constitute the offence of rape it is not necessary that there 

should be complete penetration of penis with emission of semen and rupture of 

hymen. Partial penetration of the penis within the Labia majora or the vulva or 

pudenda with or without emission of semen or even an attempt at penetration is 

quite sufficient for the purpose of the law. It is, therefore, quite possible to 

commit legally the offence of rape without producing any injury to the genital 

or leaving any seminal stains. 

Section 375, IPC, defines the offence of rape and the Explanation to s. 

375, IPC, states that penetration is sufficient to constitute the sexual intercourse 

necessary to the offence of rape. This Court has accordingly held in Wahid 

Khan v. State of Madhya Pradesh; [(2010) 2 SCC 9] that even the slightest 

penetration is sufficient to make out an offence of rape and depth of penetration 

is immaterial. In the aforesaid case, this Court has relied on the very same 

passage from Modi in Medical Jurisprudence and Toxicology (Twenty Second 

Edition) quoted above. In the present case, even though the hymen of the 

prosecutrix was not ruptured the High Court has held that there was penetration 

which has caused bleeding in the private parts of the prosecutrix as would be 

evident from the fact that the underwear of the prosecutrix was stained by 

blood. In our considered opinion, the High Court was right in holding the 

appellant guilty of the offence of rape and there is no merit in the contention of 

the learned counsel for the appellant that there was only an attempt to rape and 

not rape by the appellant. (Parminder @ Ladka Pola v. State of Delhi; 2014 

(85) 719) 

S. 377 – Pederasty under – Meaning of  

Section 377 is mainly confined to the act of sodomy, buggery and 

bestiality, which intends to punish a man when he indulges in a carnal 

intercourse against the order of nature with a man or, in the same manner, with 

a woman. Sodomy is termed as pederasty when the intercourse is between a 

man and a young boy, that is, when the passive agent is a young boy. Modi‘s 

Medical Jurisprudence and Toxicology states that if a passive agent is not 

accustomed to sodomy, abrasions on the skin near the anus are likely to appear 

and lesions will be most marked in children while they may be almost absent in 

adults, when there is no resistance to the anal coitus. (Anil Alias Anthony 

Arikswamy Joseph v. State of Maharashtra; (2014) 2 SCC (Cri) 266) 
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S. 420 - For prosecution U/s. 420 - Mere failure to fulfil promise cannot be 

a ground to draw proceedings for prosecution U/s. 420 IPC 

Mere failure to fulfill a promise cannot be a ground to draw proceedings 

for prosecution under s. 420 I.P.C. The essential ingredient for an offence 

punishable under s. 420 IPC is dishonest misrepresentation on the part of the 

accused at the time of making promise. In the case of V.P. Srivastava Vs. 

Indian Explosives Ltd. (2010) 10 SCC 361, the Apex Court held that mere 

failure to perform the promise, by itself is not enough to hold a person guilty of 

cheating. It is necessary to show that at the time of making promise he has 

fraudulent or dishonest intention to deceive or to induce person so deceived to 

do something which he would otherwise not do. It was observed that such a 

culpable intention right at the time of entering into an agreement cannot be 

presumed merely from his failure to keep the promise subsequently. In the 

instant case it is not established, even prima facie, that there existed dishonest 

intention on the part of the accused when the contract was entered into between 

the department and the complainant. Accordingly, the essential ingredient for 

commission of an offence punishable under s. 420 IPC is not disclosed. 

(Govind Chandra Gupta v. State of U.P.; 2014 (85) ACC 743) 

S. 498-A, Expln. (a) – Cruelty - What amounts to - Failure to take one‘s 

wife to his place of posting would not amounts to cruelty as is likely to 

drive wife to commit suicide 

To attract Section 498-A, the prosecution has to establish the wilful 

conduct on the part of the accused and that conduct is of such a nature as it 

likely to drive the wife to commit suicide. The failure to take one‘s wife to his 

place of posting, would not amount to a wilful conduct of such a nature which 

is likely to drive a woman to commit suicide. A married woman left at the 

parental home by the husband would not by itself amount to a wilful conduct to 

fall within the expression of ‗cruelty‘, especially when the husband is having 

such a job for which he has to be away at the place of his posting also a wife 

left in a village life ―in the company of rustic persons‖ borrowing language 

used by the trial Court, would not amount to wilful conduct of such a nature to 

fall within the expression of ‗cruelty‘. Thus, both the trial Court as well as the 

High Court have completely misunderstood the scope of s. 498-A, IPC read 

with its explanation, and therefore, no offence under Section 498-A has been 

made out against the accused-appellant. (Mangat Ram v. State of Haryana; 

AIR 2014 SC 1782) 
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Indian Stamp Act 

S.33 and 35 – Scope of - An instrument not duly stamped shall not be 

admissible in evidence – Contrary view taken by High Court is 

unsustainable 

 Section 2(10) of the Act reads as follows:  

―2. Definitions. – In this Act, unless there is something repugnant in the 

subject or context,- 

  XXX  XXX  XXXX 

(10) ―Conveyance‖ includes a conveyance on sale and every instrument 

by which property, whether movable or immovable, is transferred inter 

vivos and which is not otherwise specifically provided for by Schedule 

I; 

 From a plain reading of the aforesaid provision, it is evident that an 

instrument by which movable or immovable property is transferred, comes 

within the expression ―conveyance‖. In the present case, an immovable 

property is transferred on payment of part of the consideration and handing 

over the possession of the property. It is relevant here to state that by the Indian 

Stamp (Madhya Pradesh Second Amendment) Act, 1990 (Act No. 22 of 1990) 

few Articles including Article 23 of Schedule 1-A has been substituted and 

Explanation has been added to Article 23. The Explanation appended to Article 

23 of Schedule 1-A of the Stamp Act as substituted by section (6) of Act 22 of 

1990 reads as follows: 

―Explanation.- For the purpose of this article, where in the case of agreement 

to sell immovable property, the possession of any immovable property is 

transferred to the purchaser before execution or after execution of, such 

agreement without executing the conveyance in respect thereof then such 

agreement to sell shall be deemed to be a conveyance and stamp duty thereon 

shall be leviable accordingly: 

Provided that, the provisions of section 47-A shall apply mutatis 

mutandis to such agreement which is deemed to be a conveyance as 

aforesaid, as they apply to a conveyance under that section: 

Provided further that where subsequently a conveyance is 

effected in pursuance of such agreement of sale the stamp duty, if any, 

already paid and recovered on the agreement of sale which is deemed to 

be a conveyance shall be adjusted towards the total duty leviable on the 

conveyance subject to a minimum of Rs.10.‖ 
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 Section 35 of the Act makes instruments not duly stamped inadmissible 

in evidence, the relevant portion whereof reads as follows: 

―35. Instruments not duly stamped inadmissible in evidence, etc. – 

No instrument chargeable with duty shall be admitted in evidence 

for any purpose by any person having by law or consent of parties 

authority to receive evidence, or shall be acted upon, registered or 

authenticated by any such person or by any public officer, unless 

such instrument is duly stamped: 

Provided that – 

(a) any such instrument shall be admitted in evidence on 

payment of the duty with which the same is chargeable or, in the 

case of an instrument insufficiently stamped, of the amount 

required to make up such duty, together with a penalty of five 

rupees, or, when ten times the amount of the proper duty or 

deficient portion thereof exceeds five rupees, of a sum equal to ten 

times such duty or portion; 

xxx  xxx  xxx‖ 

 From a plain reading of the aforesaid provision, it is evident that an 

authority to receive evidence shall not admit any instrument unless it is duly 

stamped. An instrument not duly stamped shall be admitted in evidence on 

payment of the duty with which the same is chargeable or in the case of an 

instrument insufficiently stamped, of the amount required to make up such duty 

together with penalty. As we have observed earlier, the deed of agreement having 

been insufficiently stamped, the same was inadmissible in evidence. The Court 

being an authority to receive a document in evidence to give effect thereto, the 

agreement to sell with possession is an instrument which requires payment of the 

stamp duty applicable to a deed of conveyance. Duty as required has not been paid 

and, hence, the Trial Court rightly held the same to be inadmissible in evidence. 

(Omprakash v. Laxminarayan; 2014 (123) RD 736) 

S. 47-A – U.P. Stamp (valuation of property) Rules 1997 – Rule 7 - 

Determination of Stamp duty under provisions on market value of 

property in transaction of sale deed 

In this case, court has held that it is evident that two fold statutory 

obligation has been laid upon Collector. First of all it has to find out, whether 

the value set forth in the instrument by the parties is not a true market value and 

thereafter it has to proceed by application of its own mind following the 

procedure laid down in 1997 Rules to determine as to what is the true market 

value of property which is the subject matter of the instrument in question. The 
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onus lies upon Collector to determine the true market value and he cannot rely 

on the default or failure on the part of parties to lead evidence in his favour. 

(Kailash Rani (Smt) v. State of U.P. and Others; 2014 (2) ARC 206) 

S. 47-A and 56(1-A) - Chief Controlling Revenue Authority - Powers of 

  In this case, counsel for the petitioners contends that challenging the 

order passed under section 47-A of the Indian Stamps Act, 1899, they have 

preferred an appeal before the Chief Controlling Revenue Authority, U.P., i.e. 

Board of Revenue at Allahabad. He submits that his appeal is not being 

entertained in view of notification dated 8-12-2008 whereby Divisional 

Commissioner has been delegated the powers of Chief Controlling Revenue 

Authority in the matter upto Rs. 10 lacs. He has placed reliance on the 

judgement of Lucknow Bench of the  Court dated 17-12-2009 in Writ petition 

No. 6600 (MS) of 2009 Neetu Agarwal and another v. Commissioner, Devi 

Patan mandal, Gonda and others, in which notification in question delegating 

powers to Commissioner was subject matter of consideration. Therein, this 

court has held that as per definition of Chief Controlling Revenue Authority, in 

States where Board of Revenue are in existence, power can only be exercised 

by the said Authority and cannot be delegated to the Commissioner. 

 Counsel for petitioners has also drawn attention of the Court to the 

order passed by the Apex Court in Special Leave to Appeal (Civil) No. 16632 

of 2010 whereby the aforesaid judgment of Lucknow Bench of this Court was 

upheld. Relying on the aforesaid judgment, he submits that it is only Board of 

Revenue which could decide the appeal and it has wrongly refused to entertain 

the same, and hence the instant writ petition. After hearing counsel for the 

petitioners and standing counsel for respondents, court found that there is no 

dispute regarding the fact that the Board of Revenue is the repository of all the 

powers of Chief Controlling Revenue Authority in the State. 

 In such circumstances, in view of decision of Lucknow Bench and 

which has been upheld by the Apex Court, in case direction is issued to the 

Board of Revenue to decide the appeal of the petitioners, no prejudice is going 

to be caused to any of the parties. (Yogesh Kumar & others v. State of U.P. 

& others; 2014 (32) LCD 1348 (All HC) 

Industrial Disputes Act 

S. 9A - Conditions of Service - Change in - Impermissible without 

complying with the requirement of Section 9A 

It is thus evident that the refusal of the workmen to carry out the 

instructions issued by the management was not without a lawful or reasonable 
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justification. The same could not at any rate be described as contumacious. The 

essence of the matter was whether the management could, without additional 

remuneration, ask the workmen who were responsible for attending to the 

production work alone to do additional work which was hitherto being done by 

another group of workmen, especially when compliance with the instructions to the 

workmen would require them to tie their production bags, carry them to the 

weighing machine, wait in the queue till the process was to be completed and leave 

only thereafter. In the course of hearing before us, it was fairly conceded by the 

representative of the appellant that since the number of moulders working in the 

establishment was fairly large and weighing machines limited in number, the 

workmen had to wait in a queue for their turn to have their production weighed 

which was earlier being done by some other workmen who were disbanded. 

Inasmuch as the workmen concerned had declined to undertake this additional 

responsibility which was not only consuming additional time but also additional 

effort they could not be accused of either deliberate defiance or misconduct that 

could be punished. The Tribunal was in that view wrong in holding that the charge 

framed against the respondents was proved. Refusal to carry out the instructions 

requiring workmen to do additional work beyond the shift hours was clearly 

tantamount to changing the conditions of service of the workmen which was 

impermissible without complying with the requirements of Section 9-A of the 

Industrial Disputes Act. (Management of Sundaram Industries Ltd. v. 

Sundaram Industries Employees Union; 2014(3) SLR 706 (SC) 

Interpretation of Statutes 

Basic Rules - Reasonable construction/interpretation 

It is well settled that a court of law would interpret a provision which 
would help in sustaining the validity of the law by applying the doctrine of 
reasonable construction rather than applying a doctrine which would make 
the provision unsustainable and ultra vires the Constitution. (Sarah Mathew v. 
Institute of Cardio Vascular Diseases; (2014) 1 SCC (Cri) 721) 

Juvenile Justice (Care & Protection of Children) Act 

Ss. 2 (k), 14 and 16 – Constitution of India, Art 14 - Categorization of all 

offenders below age of 18 into one class irrespective of their intellectual 

maturity and treating them differently than other offender 

There is no ambiguity, much less any uncertainty, in the language used 

to convey what the legislature had intended. All persons below the age of 18 

are put in one class/group by the Act to provide a separate scheme of 

investigation, trial and punishment for offences committed by them. A class of 

persons is sought to be created who are treated differently. This is being done to 
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further/effectuate the views of the international community which India has 

shared by being a signatory to the several conventions and treaties. 

Classification or categorization need not be the outcome of a mathematical or 

arithmetical precision in the similarities of the persons included in a class and 

there may be differences amongst the members included within a particular 

class. So long as the broad features of the categorization are identifiable and 

distinguishable and the categorization made is reasonable connected with the 

object targeted, Article 14 will not forbid such a course of action. If the 

inclusion of all persons under 18 yrs. of age into a class called ‗juveniles‘ is 

understood in the above manner, differences inter se and within the under 18 

category may exist. Article 14 will, however, tolerate the said position. 

Precision and arithmetical accuracy will not exist in any categorization. But 

such precision and accuracy is not what Article 14 contemplates the provisions 

of the Act clearly indicate the legislative intent in the light of the country‘s 

international commitments and the same is in conformity with the 

constitutional requirements occasion to read it down therefore does not arise. 

(Dr. Subramaniam Swamy and other v. Raju Thr. Member, Juvenile 

Justice Board and another; AIR 2014 SC 1649) 

Pre-Juvenile Trial – Aims at reform and Rehabilitation of errant juvenile - 

Juvenile justice system is different – While criminal Trial is adversarial, 

juvenile trial is child friendly  

Juvenile justice system and criminal justice system are different. They 

have different aims. While criminal trial is adversarial, the juvenile trial is child 

friendly. The differences between the two systems are as follows:- 

1. FIR and charge-sheet in respect of juvenile offenders is filed only in 

‗serious cases‘, where adult punishment exceeds 7 years. 

2. A juvenile in conflict with the law is not ―arrested‖, but 

―apprehended‖, and only in case of allegations of a serious crime. 

3. Once apprehended, the police must immediately place such juvenile 

under the care of a Welfare Officer, whose duty is to produce the juvenile 

before the Board. Thus, the police do not retain pre-trial custody over the 

juvenile. 

4.  Under no circumstances is the juvenile to be detained in a jail or 

police lock-up, whether before, during or after the Board inquiry. 

5.  Grant of Bail to juveniles in conflict with the law is the Rule. 

6. The JJ Board conducts a child-friendly ―inquiry‖ and not an 

adversarial trial. This is not to say that the nature of the inquiry is non-
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adversarial, since both prosecution and defence submit their cases. Instead, the 

nature of the proceedings acquires a child-friendly colour. 

7. The emphasis of criminal trials is to record a finding on the guilt or 

innocence of the accused. In case of established guilt, the prime object of 

sentencing is to punish a guilty offender. The emphasis of juvenile ‗inquiry‘ is 

to find the guilt/innocence of the juvenile and to investigate the underlying 

social or familiar causes of the alleged crime. Thus, the aim of juvenile 

sentencing is to reform and rehabilitate the errant juvenile. 

8. The adult criminal system does not regulate the activities of the 

offender once s/he has served the sentence. Since the JJ system seeks to reform 

and rehabilitate the juvenile, it establishes post-trial avenues for the juvenile to 

make an honest living. (Dr. Subramaniam Swamy and other v. Raju Thr. 

Member, Juvenile Justice Board and another; AIR 2014 SC 1649) 

Labour Laws 

The Issue before the Hon‘ble Court was that whether medical doctors 

discharging functions of medical officers i.e. treating patients in Employees' 

State Insurance Corporation's dispensaries/hospitals are "workmen" within 

the meaning of expression contained in s. 2(s) of the Industrial Disputes Act, 

1947 

The medical officers appointed in the various dispensaries/hospitals are 

entrusted with the task of examining and diagnosing patients and prescribing 

medicines to them and they are basically and mainly engaged in professional 

and intellectual activities to treat patients. If we draw a distinction between 

occupation and profession we can see that an occupation is a principal activity 

(job, work or calling) that earns money (regular wage or salary) for a person 

and a profession is an occupation that requires extensive training and the study 

and mastery of specialised knowledge and usually has a professional 

association, ethical code and process of certification or licensing. Classically, 

there were only three professions: ministry, medicine and law. These three 

professions each hold to a specific code of ethics and members are almost 

universally required to swear to some form of oath to uphold those ethics, 

therefore "professing" to a higher standard of accountability. Each of these 

professions also provides and requires extensive training in the meaning, value 

and importance of its particular oath in the practise of that profession. A 

member of a profession is termed a professional. However, professional is also 

used for the acceptance of payment for an activity. Also a profession can also 

refer to any activity from which one earns one's living, so in that sense sport is 

a profession. 



 

129 

Accordingly, medical professional treating patients and diagnosing 

diseases cannot be held to be a "workmen" within the meaning of s. 2(s) of the 

ID Act. The SLP dismissed accordingly. (E.S.I.C. Medical Officer's 

Association Vs. E.S.I.C. and Anr. 2014(2) AWC 1173 (SC)   
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Motor Vehicles Act 

S. 2(3) - Whether vehicle was under requisition of State Government under 

the provisions of Assam Act at the time of accident and State Government 

is covered under definition of ‗owner‘ as contained in s. 2(3). Held: Yes; 

State Government is liable 

Bus requisitioned by the State and placed on government duty. Vehicle 

met with accident resulting in death of cyclist. Widow of the deceased filed 

claim under Motor Vehicles Act, vehicle was not insured and Tribunal awarded 

compensation against registered owner. High Court held that State Government 

cannot be held liable because liability to pay the compensation is upon 

registered owner, insurance company or driver of the vehicle or all or any of 

them. Contention that vehicle was under requisition of State Government and 

under Assam Requisition and Control of Vehicles Act, State Government is 

liable to pay compensation. Defence that State Government had only 

requisitioned the vehicle, it was neither the owner nor driver of the vehicle and 

had already released the vehicle before the accident. Claimant stated that 

accident occurred at 10.15 a.m. and officers of the State maintain that vehicle 

was released at 10.30 a.m. and accident occurred at 10.30 a.m. but failed to 

produce any evidence such as notice in writing served on the owner as 

mandated under s. 5(1) of Assam Act about date and time of release of vehicle. 

Legislative intention that registered owner of vehicle should not be held liable 

if vehicle was not in his possession and control. (Purnya Kala Devi v. State of 

Assam; 2014 ACJ 1269 (SC) 

 

Ss. 147(1) and 149 – Motor insurance, stolen vehicle, third party risk, 

liability of insurance company - Whether insurance company could be 

exempted from liability by merely pleading breach of terms of policy – 

Held – ‗No‘  

Motor-cycle hit a girl from behind and she sustained fatal injuries. 

Insurance company disputed its liability on the ground that motor-cyclist had 

no valid and effective driving licence. Owner of vehicle contended that vehicle 

was stolen before the accident, it was recovered, person who committed the 

theft could not be traced, owner was not aware who was driving it at the 

relevant time and it could not be proved whether that person was possessing 

any licence or not. (National Insurance Co. Ltd. v. Golana; 2014 ACJ 1165 

(All) 
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S. 149(2)(a)(i)(a) –Trolley attached with tractor was carrying sand for 

purpose of construction of underground tank for irrigation purpose - 

Whether vehicle was being used for commercial purpose and insurance 

company is exempted for liability - Held – No, Right of insurance company 

to recover the amount from owner set aside 

Insurance company disputed its liability on the ground that tractor-trolley 

was insured for agricultural purpose but it was carrying sand at the time of 

accident. Insurance company adduced no evidence to the effect that vehicle was 

used for commercial purpose. Tribunal held insurance company liable. High Court 

partly allowing appeal of insurance company directed it to pay the compensation 

amount but recover the same from owner of vehicle. Merely carrying of sand 

would not mean that tractor was being used for commercial purpose and there was 

breach of condition of policy on the part of insured. (Fahim Ahmad v. United 

India Insurance Co. Ltd.; 2014 ACJ 1254 (SC) 

S. 157(1) – Motor insurance, Transfer of Vehicle, Transfer of certificate of 

insurance, liability of insurance company - Tractor-trailer loaded with sand 

overturned and its driver sustained fatal injuries - Whether the insurance 

company is liable for death of driver of tractor-trailer - Held – Yes 

Tractor-trailer was transferred by its owner to the transferee and deceased 

driver was an employee of transferee. Insurance policy subsisted on the date of 

accident in the name of transferor. Commissioner awarded compensation to 

dependants of the deceased against transferee, owner and insurance company. High 

Court exempted insurance company from liability on the ground that contention of 

deemed transfer of policy in favour of transferee owner by virtue of section 157 

was not urged before the commissioner. Apex Court found that it can be discerned 

from the order of the Commissioner that on the date of accident, ownership of 

vehicle stood transferred from owner to transferee and premium for legal liability 

to persons employed in connection with operation and or loading of vehicle had 

been paid. (Mallamma v. National Insurance Co. Ltd.; 2014 ACJ 1266 (SC) 

Ss. 166 and 168 – Just compensation – Duty of Tribunal/Court - Principles 

reiterated 

After considering the decisions of this Court in Santosh Devi (2012) 6 

SCC 421) as well as Rajesh v. Rajbir Singh (2013) 9 SCC 54, court is of the 

opinion that it is the duty of the Court to fix a just compensation. At the time of 

fixing such compensation, the court should not succumb to the niceties or 

technicalities to grant just compensation in favour of the claimant. It is the duty 

of the court to equate, as far as possible, the misery on account of the accident 

with the compensation so that the injured or the dependants should not face the 

vagaries of life on account of discontinuance of the income earned by the 
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victim. Therefore, it will be the bounden duty of the Tribunal to award just, 

equitable, fair and reasonable compensation judging the situation prevailing at 

that point of time with reference to the settled principles on assessment of 

damages. In doing so, the Tribunal can also ignore the claim made by the 

claimant in the application for compensation with the prime object to assess the 

award based on the principle that the award should be just, equitable, fair and 

reasonable compensation. (Savita v. Bindar Singh and others; (2014) 2 SCC 

(Cri) 379) 

Ss. 166, 168 and 171 - Compensation – Just Compensation – Computation 

of – 100% permanent disability – Claimant aged 25 years, having wife and 

1 ½ yrs old child earning Rs. 41,300 annually suffering 100% disability in 

motor accident which leaving him paralysed for life and he likely to suffer 

considerable pain throughout his life  

In the claim petition filed before the Motor Accident Claim Tribunal the 

claimant has prayed for an amount of Rs.2,00,000/- being the cost of attendant 

from the date of accident till he remains alive. The claimant in his deposition 

had stated that needs one person to be with him all the time. The aforesaid 

statement of the claimant is duly supported by the evidence of PW-1 who has 

described the medical condition of the claimant in detail. From the aforesaid 

materials, we are satisfied that the claim made on this count is justified and the 

amount of Rs. 2,00,000/- claimed by the claimant under the aforesaid head 

should be awarded in full. We order accordingly. 

In view of the discussions that have preceded, we hold that the claimant 

is entitled to enhanced compensation as set out in the table below: 

Sl. 

No. 
Head Amount as per 

High Court (in Rs) 
Amount as per 

this Court (in Rs) 
(i) Loss of income 6,19,500.00 10,53,150.00 
(ii) Medical expenses 1,38,552.00 1,38,552.00 
(iii) Future treatment  

50,000.00 

3,00,000.00 
(iv) Pain and suffering and mental 

agony 
3,00,000.00 

(v) Cost of attendant form the date of 

accident till he remains alive  
 2,00,000.00 

 Total= 8,08,052.00 19,91,702.00 

In view of the enhancement made by the Court, Court does not consider 

it necessary to modify the rate of interest awarded by the High Court i.e. 6% 

from the date of the application i.e. 24.08.1999 to the date of payment which 

will also be payable on the enhanced amount of compensation. (Sanjay Verma 
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v. Haryana Roadways; (2014) 2 SCC (Cri.) 149) 

S. 166(3) [before its deletion in 1994] and Limitation Act, 1963, S. 4 – 

Claim application, limitation, condonation of delay, sufficient cause - Delay 

of about 17 years, accident occurred on 05-11-1988 and claimants filed 

claim application in February 2005 - Whether claimants are entitled to get 

benefit of amendment and delay could be condoned - Held – No 

Tribunal did not condone the delay and dismissed the claim application. 

Accident took place when the Motor Vehicles Act, 1939, was applicable which 

was repealed by Motor Vehicles Act, 1988 and both under the old and new Act 

time limit prescribed for filing claim application was six months. Time limit 

prescribed for filing claim application was eliminated in the year 1994 when 

sub-s. (3) of s. 166 was omitted from the statute and exclusion of limitation was 

prospective in nature and did not cover matters for which cause of action arose 

and expired before the amendment. (Samla Devi Mishra v. National 

Insurance Co. Ltd.; 2014 ACJ 1105 (All) 

S. 168 – Appropriate multiplier – Claimant aged 25 yrs suffering 100% 

disability in motor accident – Held, appropriate multiplier would be 17 

and not 15 as determined by High Court  

Insofar as the multiplier is concerned, as held in Sarla Verma; (2010) 14 

SCC 575) (para 42) or as prescribed under the Second Schedule to the Act, the 

correct multiplier in the present case cannot be 15 as held by the High Court. 

We are of the view that the adoption of the multiplier of 17 would be 

appropriate. Accordingly, taking into account the addition to the income and 

the higher multiplier the total amount of compensation payable to the claimant 

under the head loss of income is Rs. 10,53,150/- (Rs. 41300 + Rs. 20650= Rs. 

61,950 x 17). (Sanjay Verma v. Haryana Roadways; (2014) 2 SCC (Cri.) 

149) 

Narcotic Drug and Psychotropic Substances Act 

Ss. 50, 41 to 43 and 20 – Chance recovery of narcotic substance during 

personal/body search by police, while checking for ticketless passengers on 

a bus - Compliance with S. 50 in such case - Not required, in view of 

Baldev Singh; (1999) 6 SCC 172 

 The expression "chance recovery" has not been defined anywhere and 
its plain and simple meaning seems to be a recovery made by chance or by 
accident or unexpectedly. It is true that the respondent behaved in a 
suspicious manner which resulted in his personal search being conducted after 
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he disembarked from the bus. However, there is no evidence to suggest that 
before he was asked to alight from the bus, the police officers were aware 
that he was carrying a narcotic drug, even though that area may be one where 
such drugs are easily available. At best, it could be said that the police officers 
suspected the respondent of carrying drugs and nothing more. Mere 
suspicion, even if it is "positive suspicion" or grave suspicion cannot be 
equated with "reason to believe". These are two completely different 
concepts. It is this positive suspicion, and not any reason to believe, that led to 
the chance recovery of charas from the person of respondent. Similarly, the 
positive suspicion entertained by the police officers cannot be 9 equated with 
prior information. The procedure to be followed when there is prior 
information of the carrying of contraband drugs is laid down in the NDPS Act 
and it is nobody's case that that procedure was followed, let alone 
contemplated. Applying this to the facts herein, it is clear that the police 
officers were looking for passengers who were travelling ticketless on the bus 
in question on the highway and nothing more. They accidentally or 
unexpectedly came across drugs carried by a passenger (the respondent). This 
can only be described as a recovery by chance, since they were neither looking 
for drugs nor expecting to find drugs carried by anybody. (State of Himachal 
Pradesh vs. Sunil Kumar; (2014) 4 SCC 780) 

Negotiable Instruments Act 

Ss. 143 to 147 and 138 - Cheque dishonor cases - Directions issued for 

expeditious disposal of - Objectives of Amendment Act, 2002 - Fulfillment 

of 

Considerable time is usually spent for recording the statement of the 

complainant. The question is whether the Court can dispense with the 

appearance of the complainant, instead, to take steps to accept the affidavit of 

the complainant and treat the same as examination-in-chief. Section 145(1) 

gives complete freedom to the complainant either to give his evidence by way 

of affidavit or by way of oral evidence. The Court has to accept the same even 

if it is given by way of an affidavit. Second part of s. 145(1) provides that the 

complainant‘s statement on affidavit may, subject to all just exceptions, be read 

in evidence in any inquiry, trial or other proceedings. Section 145 is a rule of 

procedure which lays down the manner in which the evidence of the 

complainant may be recorded and once the Court issues summons and the 

presence of the accused is secured, an option be given to the accused whether, 

at that stage, he would be willing to pay the amount due along with reasonable 
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interest and if the accused is not willing to pay, Court may fix up the case at an 

early date and ensure day-to-day trial. 

Under s. 145 of the Act, the complainant can give his evidence by way 

of an affidavit and such affidavit shall be read in evidence in any inquiry, trial 

or other proceedings in the Court, which makes it clear that a complainant is 

not required to examine himself twice i.e. one after filing the complaint and one 

after summoning of the accused. Affidavit and the documents filed by the 

complainant along with complaint for taking cognizance of the offence are 

good enough to be read in evidence at both the stages i.e. pre-summoning stage 

and the post summoning stage. In other words, there is no necessity to recall 

and re-examine the complaint after summoning of accused, unless the 

Magistrate passes a specific order as to why the complainant is to be recalled. 

(Indian Bank Association and others vs. Union of India and others; (2014) 

5 SCC 590) 

S. 138 – Complaint – Computation of period of 6 months - Use of word 

―from‖ in s. 138 (a) requires exclusion of the last day - Date on which 

cheque is drawn will be excluded period of six months will be reckoned 

from next day  

In this case, learned senior counsel draws courts attention to proviso (a) 

of s. 138 of the Negotiable Instruments Act and contends that to attract its 

mischief the cheque is required to be presented in the Bank within six months 

from the date of its drawl. Otherwise, s. 138 of the Act would not apply. 

Section 138 of the Act, which is relevant for our purpose reads as follows: 

Sectin 138. Dishonour of cheque for insufficiency, etc., of funds in the 

account.- Where any cheque drawn by a person on an account maintained by 

him with a banker for payment of any amount of  money to another person 

from out of that account for the discharge, in whole or in part, of any debt or 

other liability, is returned by the bank unpaid, either because of the amount of 

money standing to the credit of that account is insufficient to honour the cheque 

or that it exceeds the amount arranged to be paid from that account by an 

agreement made with that bank, such person shall be deemed to have 

committed an offence and shall, without prejudice to any other provisions of 

this Act, be punished with imprisonment for a term which may be extended to 

two years, or with fine which may extend to twice the amount of the cheque, or 

with both: 

Provided that nothing contained in this section shall apply unless- 

a) the cheque has been presented to the bank within a period of six 
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months from the date on which it is drawn or within the period of its 

validity, whichever is earlier; 

Court are in agreement with Mr. Ahmadi and, in fact, it is apparent from a 

plain reading of proviso (a) aforesaid that s. 138 of the Act would apply only when the 

cheque is presented to the Bank within a period of six months from the date on which 

it is drawn or within period of its validity, whichever is earlier.  

Court  are of the opinion that the use of word  ―from‖ in s. 138(a) requires 

exclusion of the first day on which the cheque was drawn and inclusion of the last day 

within which such act needs to be done. In other words, six months would expire one 

day prior to the date in the corresponding month and in case no such day falls, the last 

day of the immediate previous month. (Rameshchandra Ambalal Joshi v. State of 

Gujarat and another; 2014 (85) ACC 405) 

S. 138 – Dishonour of cheque – Jurisdiction to try complaint as to – 

Determination of  

The question concerning the jurisdiction of Magistrate to issue 

summons fell for consideration before this Court in M/s. Escorts Limited vs. 

Rama Mukherjee; (2014) 2 SCC 255 In the said case the Court noticed the 

earlier decision in K. Bhaskaran vs. Shankaran Vaidhyam Balan & Anr.; (1999) 

7 SCC 510. In the light of the language used in s. 138 of the Act, the Court 

found five components in s. 138 of the Act, namely, 

(1)  drawing of the cheque; 

(2)  presentation of the cheque to the bank; 

(3)  returning the cheque unpaid by the drawee bank; 

(4)  giving notice in writing to the drawer of the cheque demanding 

payment of the cheque amount; and 

(5)  failure of the drawer to make payment within 15 days of the 

receipt of the notice. 

After saying so, the Court held that offence under s. 138 of the Act can 

be completed only with the concatenation of all the above components and for 

that it is not necessary that all the above five acts should have perpetrated at the 

same locality; it is possible that each of those five acts were done at five 

different localities, but a contention of all the above five is a sine qua non for 

the completion of the offence under s. 138 of the Act. Having noticed the 

aforesaid provisions, the court in Escorts Ltd. held as follow: 

―4. It is apparent, that the conclusion drawn by the High Court, in the 

impugned order dated 27.4.2012, is not in consonance with the decision 

rendered by this Court in Nishant Aggarwal vs. Kailash Kumar Sharma; 

(2013) 7 Scale 753 . Therein it has been concluded, that the Court 

http://indiankanoon.org/doc/152281550/
http://indiankanoon.org/doc/152281550/
http://indiankanoon.org/doc/152281550/
http://indiankanoon.org/doc/529907/
http://indiankanoon.org/doc/125009484/
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within the jurisdiction whereof, the dishonoured cheque was presented 

for encashment, would have the jurisdiction to entertain the complaint 

filed under Section 138 of the Negotiable Instruments Act. 

In addition to the judgment rendered by this Court in Nishant Aggarwal; 

(2013) 10 SCC 72 case, another bench of this Court has also arrived at the 

conclusion drawn in Nishant Aggarwal; (2013) 10 SCC 72 case, on the pointed 

issue under consideration. In this behalf, reference may be made to the decision 

rendered in FIL Industries Limited vs. Imtiyaz Ahmed Bhat; (2014) 2 SCC 266 

decided on 12.8.2013. (Devendra Kishanlal Dagalia v. Dwarkesh Diamonds 

Private Limited and others; (2014) 1 SCC (Cri) 800) 

 

Personal Law 

Constitution of India, Art. 14, 15, 44 - Adoption by any person irrespective 

of religion, caste, creed etc. is permissible - Impact of applicable Personal 

Laws not recognizing such adoption - Any person can adopt a child under 

Juvenile Justice (Care and Protection of Children) Act, 2000 (as amended 

in 2006) and it (i.e. J.J. Act) overrides Personal Law when resorted to by 

any person 

A public interest litigation (PIL) was filed under Article 32 of the 

Constitution requesting the Supreme Court to lay down optional guidelines to 

enable and facilitate adoption of children by persons irrespective of religion, 

caste, creed etc. The petitioner, a Muslim and a civil rights activist had 

approached the Supreme Court to be legally recognized as the parent of her 

adopted daughter. The petitioner had taken her daughter in custody way back in 

1996 but under the prevailing adoption laws applicable to Muslims, the 

petitioner was called only a guardian and her daughter, a ward.  

The petitioner in view of the provisions of the Juvenile Justice (Care 

and Protection of Children) Act, 2000, as amended in 2006 (JJ Act, 2000), 

stated that the prayer made in the writ petition with regard to the guidelines was 

satisfactorily answered and admitted before the Supreme Court that the JJ Act, 

2000 is a secular law enabling any person, irrespective of the religion she 

professes, to take a child in adoption. 

The all India Muslim Personal Law Board (AIMPLB) however raised 

an objection that the Islamic law (Muslim Personal Law) does not recognize 

adoption and instead professes ―kafala‖ system under which the child is placed 

under a ―kafil‖ who provides for the well-being of the child including financial 

support and is legally allowed to take care of the child. Further, the Islamic law 
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does not recognize an adopted child to be on par with a biological child and 

adopted child remains the true descendant of his biological parents and not that 

of the ―adoptive‖ parents.  

Rejecting the objection of the AIMPLB to the extent it questioned the 

applicability of the JJ Act, 2000 to Muslims, the Supreme Court observed that 

the JJ Act, 2000, as amended, is an enabling legislation that gives a prospective 

parent the option of adopting an eligible child by following the procedure 

prescribed by the Act, Rules and the CARA guidelines, as notified under the 

Act. The Act does not mandate any compulsive action by any prospective 

parent leaving such person with the liberty of accessing the provisions of the 

Act, if he so desires. Such a person is always free to adopt or choose not to do 

so and, instead, follow what he comprehends to be the dictates of the personal 

law applicable to him. the court, the Act is a small step in reaching the goal 

enshrined by Article 44 of the Constitution. Personal beliefs and faiths, though 

must be honoured, cannot dictate the operation of the provisions of an enabling 

statute. At the cost of repetition court would like to say that an optional 

legislation that does not contain an unavoidable imperative cannot be stultified 

by principles of personal law which, however, would always continue to govern 

any person who chooses to so submit himself until such time that the vision of a 

uniform Civil Code is achieved. The same can only happen by the collective 

decision of the generation(s) to come to sink conflicting faiths and beliefs that 

are still active as on date. (Shabnam Hashmi v. Union of India and others; 

(2014) 2 SCC (Cri) 225) 

Muslim Law – Adoption - Whether Adoption by Muslim can be permitted 

vide JJ Act, 2000, - Held ―yes‖ Muslims can adopt a child with full rights 

as natural parents under provisions of S. 41 of JJ Act, 2000 

The JJ Act, 2000, as amended, is an enabling legislation that gives a 

prospective parent the option of adopting an eligible child by following the 

procedure prescribed by the Act, Rules and the CARA guidelines, as notified 

under the Act. The Act does not mandate any compulsive action by any 

prospective parent leaving such person with the liberty of accessing the 

provisions of the Act, if he so desires. Such a person is always free to adopt or 

choose not to do so and, instead, follow what he comprehends to be the dictates 

of the personal law applicable to him. For court, the Act is a small step in 

reaching the goal enshrined by Article 44 of the Constitution. Personal beliefs 

and faiths, though must be honoured, cannot dictate the operation of the 

provisions of an enabling statute. At the cost of repetition court would like to 

say that an optional legislation that does not contain an unavoidable imperative 

cannot be stultified by principles of personal law which, however, would 
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always continue to govern any person who chooses to so submit himself until 

such time that the vision of a uniform Civil Code is achieved. The same can 

only happen by the collective decision of the generation(s) to come to sink 

conflicting faiths and beliefs that are still active as on date. (Shabnam Hashmi 

v. Union of India and others; (2014) 2 SCC (Cri) 225) 

Precedent 

Precedent/Ratio decidendi 

It was highlighted by this Court in Ambica Quarry Works v. State of Gujarat; 

(1987) 1 SCC 213.  

‗The ratio of any decision must be understood in the background of the facts of 

that case. It has been said long time ago that a case is only an authority for 

what it actually decides, and not what logically follows from it.‘ 

Reiterated and relied upon in. (Dinubhai Boghabhai Solanki Vs. State of 

Gujarat & Ors.; (2014) 4 SCC 626)  

Prevention of Corruption Act 

S. 3 (1) – Jurisdiction of the special judge – Can proceed exclusively 

against a public servant and exclusively against a non-public servant  

The scheme of the PC Act makes it quite clear that even a private 

person who is involved in an offence mentioned in Section 3(1) of the PC Act, 

is required to be tried only by a Special Judge, and by no other Court. 

Moreover, it is not necessary that in every offence under the PC Act, a public 

servant must necessarily be an accused. In other words, the existence of a 

public servant for facing the trial before the Special Court is not a must and 

even in his absence, private persons can be tried for PC as well as non-PC 

offences, depending upon the facts of the case. 

Court, therefore, make it clear that it is not the law that only along with 

the junction of a public servant in array of parties, the Special Judge can 

proceed against private persons who have committed offences punishable under 

the PC Act. (State through CBI, New Delhi v. Jitender Kumar Singh; 2014 

(85) ACC 253) 

S. 19 - Sanction to prosecute a public servant – Object behind the 

requirement of grant of – Discussed and explained  

The object behind the requirement of grant of sanction to prosecute a public 

servant need not detain the court save and except to reiterate that the provisions in this 

regard either under the Code of Criminal Procedure or the Prevention of Corruption 

Act, 1988 are designed as a check on frivolous, mischievous and unscrupulous 
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attempts to prosecute an honest public servant for acts arising out of due discharge of 

duty and also to enable him to efficiently perform the wide range of duties cast on him 

by virtue of his office. The test, therefore, always is whether the act complained of has 

a reasonable connection with the discharge of official duties by the government or the 

public servant. If such connection exists and the discharge or exercise of the 

governmental function is, prima facie, founded on the bonafide judgment of the public 

servant, the requirement of sanction will be insisted upon so as to act as a filter to keep 

at bay any motivated, ill-founded and frivolous prosecution against the public servant. 

However, realising that the dividing line between an act in the discharge of official 

duty and an act that is not, may, at times, get blurred thereby enabling certain 

unjustified claims to be raised also on behalf of the public servant so as to derive 

undue advantage of the requirement of sanction, specific provisions have been 

incorporated in s. 19(3) of the Prevention of Corruption Act as well as in s. 465 of the 

Code of Criminal Procedure which, inter alia, make it clear that any error, omission or 

irregularity in the grant of sanction will not affect any finding, sentence or order 

passed by a competent court unless in the opinion of the court a failure of justice has 

been occasioned. This is how the balance is sought to be struck. (State of Bihar and 

others v. Rajmangal Ram; 2014 (85) ACC 954) 

S. 19(1)(c)—Sanction for prosecution—Competent authority—

Determination of— 

In the instant case, the High Court had interdicted the criminal 

proceedings on the ground that the Law Department was not the competent 

authority to accord sanction for the prosecution of the respondents. Even 

assuming that the Law Department was not competent, it was still necessary for 

the High Court to reach the conclusion that a failure of justice has been 

occasioned. Such a finding is conspicuously absent rendering it difficult to 

sustain the impugned orders of the High Court.  

The High Court in both the cases had also come to the conclusion that 

the sanction orders in question were passed mechanically and without 

consideration of the relevant facts and records. This was treated as an additional 

ground for interference with the criminal proceedings registered against the 

respondents. Having perused the relevant part of the orders under challenge, 

Supreme Court does not think that the High Court was justified in coming to 

the said findings at the stage when the same were recorded. A more appropriate 

stage for reaching the said conclusion would have been only after evidence in 

the cases had been led on the issue in question. Court, therefore, hold that the 

orders dated 23.03.2012 and 03.03.2011 passed by the High Court cannot be 

sustained in law. (State of Bihar vs. Rajmangal Ram; 2014 Cri.L.J. 2300 

(SC) 
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Prisons Act 

S. 30 – ―Under sentence of death‖ – When can person be said to be under 

sentence of death – Held, only when his mercy petition has been rejected 

by the President not prior to that even if he has been sentenced to death by 

trial and appellate Courts including Supreme Court  

The crucial point held by the Supreme Court under s. 30(2) of the 

Prisons Act that a person is not ―under sentence of death‖, even if the Sessions 

Court has sentenced him to death subject to confirmation by the High Court. He 

is not ―under sentence of death‖ even if the High Court imposes, but 

confirmation of fresh appellate infliction, death penalty, so long as an appeal to 

the Supreme Court is likely to be or has been moved or is pending even if the 

Supreme Court has awarded capital sentence, it has been held that s. 30 of the 

Prisons Act does not cover him so long as his petition for mercy to the 

Governor and/or to the President permitted by the Constitution, has not been 

disposed of. Of course, once the mercy petition is rejected by the Governor and 

the President, and on further application, there is no stay of execution by the 

authorities, the person is under sentence of death. During that interregnum, he 

attracts the custodial segregation specified in s. 30(2) of the Prisons Act, 

subject to the ameliorative meaning assigned to the provision. To be ―under 

sentence of death‖ means ―To be under a finally executable death sentence‖. 

Even the five-Judge Bench of the Supreme Court in Triveniben; (1989) 1 SCC 

678, observed that keeping a prisoner in solitary confinement is contrary to the 

ruling of the 5- Judge Bench of the Supreme Court in Sunil Batra; (1978) 4 

SCC 494 and would amount to inflicting ―additional and separate‖ punishment 

not authorised by law. It is completely unfortunate that despite these binding 

pronouncements of law, the actual implementation of the provisions is far from 

reality. The jail Authorities are directed to comprehend and implement the 

actual intent of the verdict in Sunil Batra case. (Shatrughan Chouhan and 

another v. Union of India and others; (2014) 2 SCC (Cri.) 1) 

Ss. 42, 45, 49 – Prison offence – What constitutes – Carrying mobile to 

prison by visitor does not amount to commission of offence u/s 45 

The appellant had gone as a visitor to the Central Jail, Ferozepur on 

17.09.2009. There, on being searched, a mobile phone was recovered from his 

turban and a charger was recovered from his shoes. An FIR dated 24.09.2009 

was filed at the Police Station Ferozepur, under ss. 42 and 45 (12) of the 

Prisons Act, 1894. The Chief Judicial Magistrate of Ferozepur charged him on 

01.05.2010 under Sections 42 and 45 of the Act. The appellant approached the 

High Court of Punjab and Haryana by way of a petition under s. 482 of the 
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Code of Criminal Procedure, 1973, praying that the FIR be quashed. The High 

Court of Punjab and  Haryana by way of impugned judgment and final order 

dated 19.07.2013 dismissed  the petition, and inter alia held that ―….the 

accused is at liberty to take all pleas available to him during the trial‖. 

The appellant was not a prisoner at the date of the commission of the 

offence. He could thus, not have committed a ‗prison offence‘ as defined under 

s. 45 of the Act. Hence, no offence is made out under s. 45 of the Act. Insofar 

as Section 42 of the Act is concerned, it provides that only that communication, 

which is contrary to the rules made under s. 59 of the Act is prohibited. The 

Prisons (Punjab Amendment) Bill, 2011 provides for the addition of section 52-

A to the Act. This Section reads thus: 

―52-A. (1)-Notwithstanding anything contained in this Act, if any 

prisoner is found guilty of possessing, operating or  using a mobile 

phone or their component parts as  like SIM card, memory card, battery 

or charger or if the prisoner or any other person assists or abets or 

instigates in the supply thereof, he shall be punished with imprisonment 

for a term,  not  exceeding one year or with fine not exceeding Rs 

25,000 or with both……‖ 
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This Section, thus, makes the possession of the mobile phone by the 

prisoner and supplying the phone by any person an offence. The notification by 

the Punjab Government that this section is in force is dated 08.03.2011. The 

FIR for the offence was dated 24.09.2009.  This notification will obviously not 

apply to the case in hand as the alleged offence was committed in 2009, and 

retrospective effect will not apply in the case of criminal laws.  Hence, there is 

no offence made out against the appellant and court cannot accept the reasoning 

of the High Court in the impugned judgment. Court hereby holds that this 

section cannot be made applicable to the facts of the present case. 

On the date of the offence, mobile phone was not listed as one of the 

prohibited articles under the Punjab Prison Manual. Thus, no offence is made 

out under Section 42 of the Act, as there was no communication which was 

done or was attempted to done contrary to the rules. Further, the appellant was 

not a prisoner on the date of the offence. Hence, he could not have committed a 

prison offence as defined under Section 45 of the Act. (Varinder Singh v. 

State of Punjab and another; AIR 2014 SC 1817) 

Protection of Women from Domestic Violence Act 

Domestic Violence - Criminal Law - ‗Crimes against Women and 

Children‘ – Protection of Women from  

Section 2 (g) of DVA Act, 2005 states that ―domestic violence‖ has the 

same meaning as assigned to it in s. 3 of DVA Act, 2005. Section 3 is the 

definition of domestic violence. Clause (iv) of s. 3 relates to ―economic abuse‖ 

which includes prohibition or restriction to continued access to resources or 

facilities which the aggrieved person is entitled to use or enjoy by virtue of the 

domestic relationship including access to the shared household as evident from 

clause (c) of s. 3. 

In the present case, in view of the fact that even after the order passed 

by the Subordinate Judge the respondent-husband has not allowed the 

appellant-wife to reside in the shared household matrimonial house, Court held 

that there is a continuance of domestic violence committed by the respondent-

husband against the appellant-wife. In view of the such continued domestic 

violence, it is not necessary for the courts below to decide whether the domestic 

violence is committed prior to the coming into force of the Protection of 

Women from Domestic Violence Act, 2005 and whether such act falls within 

the definition of the term ―domestic violence‖ as defined under s. 3 of the DVA 

Act, 2005. (Saraswathy vs. Babu; (2014) 3 SCC 71) 
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S. 20—Monetary relief and compensation—Claim for—Can be made 

against husband and adult male members of his family 

Section 20 which provides for grant of monetary relief lays down that 

while disposing of an application under Section 12 (1) of the DV Act, the 

Magistrate may direct the respondent to pay monetary relief to meet the 

expenses incurred and losses suffered by the aggrieved person and any child of 

the aggrieved person as a result of the domestic violence and such relief may 

include, but is not limited to,-  

(a)  The loss of earnings;  

(b)  The medical expenses;  

(c)  The loss caused due to the destruction, damage or removal of any 

property from the control of the aggrieved person; and  

(d)  The maintenance for the aggrieved person as well as her children, if 

any, including an order under or in addition to an order of 

maintenance under Section 125 of the Code of Criminal Procedure, 

1973 (2 of 1974) or any other law for the time being in force.  

Sub-Section 2 of the Section 20 provides that the monetary relief 

granted under this section shall be adequate, fair and reasonable and consistent 

with the standard of living to which the aggrieved person is accustomed.  

Sub-Section 3 provides that the Magistrate shall have the power to order 

an appropriate lump sum payment or monthly payments of maintenance, as the 

nature and circumstances of the case may require.  

Sub-Section 6 provides that upon the failure on the part of the 

respondent to make payment in terms of the order under sub-section (1), the 

Magistrate may direct the employer or a debtor of the respondent, to directly 

pay to the aggrieved person or to deposit with the Court a portion of the wages 

or salaries or debt due to or accrued to the credit of the respondent, which 

amount may be adjusted towards the monetary relief payable by the respondent.

  

Having regard to the definition of respondent and domestic relationship, I 

am of the considered opinion that there is no merit in the contention of Mr. 

Chakraborty that direction for monetary relief and compensation can be made only 

against the husband and not against the male family members of the husband. 

Respondent means any adult male person who is, or has been in a domestic 

relationship with the aggrieved person and against whom the aggrieved person has 

sought any relief under the D.V. Act. The proviso to s. 2(q) makes the position 

further clear that an aggrieved wife or female living in a relationship in the nature 
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of a marriage may also file a complaint against a relative of the husband or the 

male partner. (Md. Rajab Ali vs. Mustt. Manjula Khatoon; 2014 Cri.L.J. 2162 

(Gau. HC) 

 

Provincial Small Cause Courts Act 

S. 17 (1) – Proviso under – Object and Nature of – Apex Court cited 

decision on this score that proviso of s. 17(1) held mandatory in nature and 

must be complied with  

While construing s. 17 proviso to Act, 1887 and its compliance, Apex 

Court in Kedarnath v. Mohan Lal Kesarwari and others; 2002(1) ACR 186 : 

2002 (2) SCC 16 held that aforesaid provision is mandatory and an application 

filed requesting for setting aside an ex-parte decree passed by a Court of Small 

Causes or for review of its judgement must be accompanied with deposit of 

amount due from applicant under decree or in pursuance of a judgment and said 

condition, if not complied with, application is not maintainable. Thus, the 

judgment of Apex Court in Kedarnath v. Mohan Las Kesarwari; 2002 (1) ACR 

186 is very clear on this score that proviso of Section 17(1) is mandatory in 

nature and has to be complied with. (Baldeo Singh v. Additional District 

Judge Mainpuri; 2014 (2) ACR 43) 

S. 18 – CPC, 1908 – O. 1, R. 10, Ss. 115, 151 - Limitation Act, 1963 – S. 5 - 

Suit as pending before Court below – Revisionist application under O. 1, 

R. 10 CPC rejected - Subsequently, again an application for recall of order 

alongwith delay condonation too dismissed - Revision under – Legality of 

Admittedly as per settled proposition of law relating to the 

interpretation of an statute it may be safely held that unless an issue or 

controversy is determined or decided finally, it shall not be appropriate to say 

that "case has been decided" or the issue has been decided by the court to 

attract the revisional power conferred by s. 115 of the Code of Civil 

Procedure. In view of the facts as well as the reasoning  given by the court 

below in the impugned order dated 27.03.2012 thereby rejecting the petitioner's 

application registered as Paper No. 112GA/1, I do not find any illegality or 

infirmity in the impugned judgment, hence the revision lacks merit and is 

dismissed. (Mohd. Murtaza @Pahari v. Addl. District & Session Judge 

Court No. 1 Hardoi and Ors; 2014 (2) ACR 190) 

Registration Act 

S. 17 - Compulsory registration – Mortgage by deposit of title deeds does 
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not require registration 

 The Court while relying on the judgment in the case of United Bank of 

India v. M/s. Lekharam Sonaram and Co., AIR 1965 SC 1591, reiterated as 

follows: 

―7…… It is essential to bear in mind that the essence of a mortgage by 

deposit of title-deeds is the actual handing over by a borrower to the 

lender of documents of title to immovable property with the intention 

that those documents shall constitute a security which will enable the 

creditor ultimately to recover the money which he has lend. But if the 

parties choose to reduce the contract to writing, this implication of law 

is excluded by their express bargain, and the document will be the sole 

evidence of its terms. In such a case the deposit and the document both 

form integral parts of the transaction and are essential ingredients in the 

creation of the mortgage. It follows that in such a case the document 

which constitutes the bargain regarding security requires registration 

under section 17 of the Indian Registration Act, 1908, as a non-

testamentary instrument creating an interest in immovable property, 

where the value of such property is one hundred rupees and upwards. If 

a document of this character is not registered it cannot be used in 

evidence at all and the transaction itself cannot be proved by oral 

evidence either……..‖ 

 Bearing in mind the principles aforesaid, court proceed to consider the 

facts of the present case. It is relevant here to state that letter dated 29
th

 March, 

2007 of the Finance Commissioner inter alia makes ―instrument of deposit of 

title-deeds compulsorily registrable under section 17(1)(c) of the Registration 

Act.‖ In such contingency, registration fee and stamp duty would be leviable. 

But the question is whether mortgage by deposit of title-deeds is required to be 

done by an instrument at all. In our opinion, it may be effected in specified 

town by the debtor delivering to his creditor documents of title to immoveable 

property with the intent to create a security thereon. No instrument is required 

to be drawn for this purpose. However, the parties may choose to have a 

memorandum prepared only showing deposit of the title-deeds. In such a case 

also registration is not required. But in a case in which the memorandum 

recorded in writing creates right, liability or extinguishes those, same requires 

registration. In court‘s opinion, the letter of the Finance Commissioner would 

apply in cases where the instrument of deposit of title-deeds incorporates terms 

and conditions in addition to what flow from the mortgage by deposit of title-

deeds. But in that case there has to be an instrument which is an integral part of 

the transaction regarding the mortgage by deposit of title-deeds. A document 
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merely recording a transaction which is already concluded and which does not 

create any rights and liabilities does not require registration. Nothing has been 

brought on record to show existence of any instrument which has created or 

extinguished any right or liability. In the case in hand, the original deeds have 

just been deposited with the bank. In the face of it, court is of opinion that the 

charge of mortgage can be entered into revenue record in respect of mortgage 

by deposit of title-deeds and for that, instrument of mortgage is not necessary. 

Mortgage by deposit of title-deeds further does not require registration. Hence, 

the question of payment of registration fee and stamp duty does not arise. 

(State of Haryana v. Navir Singh; 2014 (123) RD 762) 

Rent Laws 

Expression ―permanent construction‖ - Meaning and object of – Depends 

upon nature and extent of particular construction also intention and 

purpose for which construction had been made according to facts of each 

case 

Whether a construction is permanent or not, depends upon the facts of 

each case. It would depend upon the nature and extent of a particular 

construction as also the intention and purpose for which construction has been 

made.  

The question, when a structure would be a permanent one, came to be 

considered in Suraya Properties Private Ltd. Vs. Bimalendu Nath Sarkar; AIR 

1965 Cal 408. The Court said that one shall have to look at the nature of 

structure, the purpose for which it was intended to be used and whole 

perspective as to how it affects the enjoyment and durability of the building 

etc., to come to a conclusion whether or not the same is a permanent structure. 

Applying the above tests, in the case in hand, court has inclined to hold 

that structure in the present case cannot be said to be permanent. The tenancy is 

not for any specified period. The tenants obviously raised a structure which can 

be removed easily as and when it becomes necessary. The materials used in 

raising of structure are all easily removable without any damage. Though the 

floor is cemented, but it is for the purpose of convenient user and not with an 

intention to make the structure permanent. In the circumstances, court inclined 

to answer question no. 1 against appellant and hold that structures/constructions 

raised on disputed land cannot be said to be a permanent structure within the 

meaning of s. 29-A(2) of Act, 1972. (Sunder Lal Bhatia v. Onkar Nath 

Saxena and Others; 2014 (2) ARC 328)  

Right to Information Act 
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S. 8(1) (i) – Exemption from disclosure - Date of birth, institution and year 

of passing graduation field experience and caste – It is in public interest to 

disclose personal information as found by commission on  

In the present case, the information such as date of birth, institution and 

year of passing graduation, field experience and caste is personal information 

of the selected candidates, There is no finding by the Commission that it was in 

larger public interest to disclose the aforesaid personal information of the 

recommended candidates. Even in his application seeking information, the 

respondent did not claim that any larger public interest was involved in 

disclosing the aforesaid information. In the absence of such a claim in the 

application and a finding to this effect by the Commission, no direction for 

disclosure of the aforesaid personal information could have been given. For the 

reasons stated hereinabove, the impugned order dated 7.6.2010 passed by the 

Central Information Commission is hereby set aside. (UPSC v. Pinki 

Ganeriwal; 2014(2) SLR 695) 

Service Laws 

Service Law - Regularization/Regular selection of Government Employee – 

Determination of 

As to what would constitute an irregular appointment is no longer 

reintegrate. The decision of the Court in State of Karnataka v. M.L. Kesari and 

Ors.; (2010) 9 SCC 247, has examined that question and explained the principle 

regarding regularisation as enunciated in Umadevi's case (supra). The decision 

in that case summed up the following three essentials for regularisation (1) the 

employees worked for ten years or more; (2) that they have so worked in a duly 

sanctioned post without the benefit or protection of the interim order of any 

court or tribunal; and (3) they should have possessed the minimum qualification 

stipulated for the appointment. Subject to these three requirements being 

satisfied, even if the appointment process did not involve open competitive 

selection, the appointment would be treated irregular and not illegal and 

thereby qualify for regularisation. Para 7 in this regard is applicable and may be 

extracted at this stage: 

―7. It is evident from the above that there is an exception to the general 

principles against "regularisation" enunciated in Umadevi, if the 

following conditions are fulfilled: 

(i) The employee concerned should have worked for 10 years or more 

in duly sanctioned post without the benefit or protection of the 

interim order of any court or tribunal. In other words, the State 

Government or its instrumentality should have employed the 
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employee and continued him in service voluntarily and continuously 

for more than ten years.  

(ii) The appointment of such employee should not be illegal, even if 

irregular. Where the appointments are not made or continued against 

sanctioned posts or where the persons appointed do not possess the 

prescribed minimum qualifications, the appointments will be 

considered to be illegal. But where the person employed possessed 

the prescribed qualifications and was working against sanctioned 

posts, but had been selected without undergoing the process of open 

competitive selection, such appointments are considered to be 

irregular.‖ 

(Amarendra Kumar Mohapatra Vs. State of Orissa; (2014) 4 SCC 

583) 

Termination – Temporary employee - Right of Tribunal to quash 

termination order – Legality of  

The temporary services of respondent no. 2 were terminated by Officer-in-

charge on the ground of unsuitability. Respondent no. 2 filed an appeal before the 

District Magistrate, which was dismissed on 11.9.1985. Subsequently, respondent no. 

2 filed further representation/appeal before the Commissioner, Meerut Division, 

Meerut, which was also dismissed on 13.11.1987. Thereafter, respondent no. 2 

preferred a Claim Petition No. 137/11/1988. The Tribunal found order stigmatic 

termination and passed order without holding any domestic enquiry, therefore, it set-

aside the termination order. Aggrieved Nagar Palika, Siyana, District Bulandshahr has 

filed the present writ petition against the impugned judgment and order dated 

17.2.1994 passed by the Tribunal. 

Court is of the view the that Tribunal misdirected itself by placing unnecessary 

emphasis on fact finding enquiry held prior to termination order and that if competent 

authority decides to hold a preliminary enquiry on the allegations made against an 

employee whereafter it is prima facie satisfied that employee is not suitable for service 

and terminate the services of such an employee, then, such termination order cannot be 

questioned merely because a fact finding departmental enquiry was not conducted 

prior to passing termination simpliciter.  

As stated earlier, petitioner's counsel has also submitted that Tribunal did not 

have jurisdiction to entertain claim petition. Court is not impressed by the argument of 

the learned counsel for respondent no. 2 that this point cannot be raised now as it was 

not raised before the Tribunal. The question of jurisdiction goes to very root of the 

dispute. A decision without jurisdiction is not decision on merits of the dispute in the 

eyes of law. Therefore, the question of jurisdiction can be decided even at this stage. In 

Municipal Board, Jahangirabad, Bulandshahr and another versus State of U.P. and 

others (1987 UPLBEC 296), this Court held that employees of Municipal Board are 
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workmen as defined under U.P. Industrial Disputes Act, 1947 and Municipal Board is 

an 'Industry' within the meaning of the same Act therefore Industrial Tribunal has 

jurisdiction to adjudicate the dispute between the workman and Municipal Board. This 

Court has also held that under clause (c) of Section 1 (4) of the U.P. Public Services 

(Tribunals) Act, 1976, the provisions of the Act shall not apply to the workman as 

defined by the Industrial Disputes Act, 1947 or U.P. Industrial Disputes Act, 1947.  

Similar dispute was raised before another bench of this Court in Municipal 

Board Aonla District Bareilly versus U.P. Public Services Tribunal No. II, Lucknow in 

Civil Misc. Writ Petition No. 38299 of 1992, this Court held that U.P. Public Services 

Tribunal has no jurisdiction to take up the dispute between the Municipal Board and its 

workman. (Nagar Palika Siyana and others v. U.P.P.S. Tribunal and others; 2014 

(2) ESC 930(All) 
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Central Civil Services (Pension) Rules 1972 - Rules 7, 49, 50 - Payment of 

Gratuity Act - Gratuity Retiral Benefit - Service gratuity and retirement 

gratuity - Re-employment does not entitle a person to separate pension or 

gratuity, he is entitled only for retirement gratuity  

Issue in the present case is not of pension but of grant of gratuity. Sub-

Rule (2) of Rule 7 which is reproduced above makes it more than abundantly 

clear that a person on being re -employed will not be entitled to a separate 

pension or gratuity for the period of his re-employment. The object of law is 

twofold: firstly that the security in the form of pension has to be granted by one 

employer and not by two employers and secondly that both pension and service 

gratuity are not payable together as one is the substitute of the other. Pension 

and service gratuity are alternative to the other. It is because the service period 

of an employee does not touch the minimum period required for grant of 

pension that he is paid service gratuity.  

Even a cursory reading of sub-Rule (2) of Rule 7 makes it clear that 

except as provided in Rule 19 for the period of re-employment pension and 

gratuity will not be again payable to the employee who was previously in 

government service. Accordingly, in my opinion, the contention of the 

petitioner by placing reliance upon the circular dated 30.4.2004 that the 

petitioner will be granted both the service gratuity and the retirement gratuity is 

misconceived. Petitioner will be entitled to only one gratuity and which is 

retirement gratuity and that too under the Payment of Gratuity Act, 1972 as 

stated below. The Court hold that the circular dated 30.4.2004 is illegal if it 

provides for payment of both service gratuity and retirement gratuity where an 

employee also is being paid pension by his previous employer, and if it does 

not say so qua an employee who is receiving pension, the same is valid.  

There are three types of schools in Delhi: private unaided schools, 

private aided schools and government schools. To employees of government 

schools only CCS (Pension) Rules will apply for grant of gratuity and not the 

Payment of Gratuity Act, 1972, and which Act applies to private unaided 

schools for grant of gratuity by such schools to its employees as to such private 

unaided schools CCS (Pension) Rules will not apply. As regards aided private 

schools either CCS (Pension) Rules will apply for grant of gratuity or Payment 

of Gratuity Act, 1972 but both CCS (Pension) Rules and 1972 Act cannot apply 

at the same time otherwise gratuity will be paid twice over.  

In opinion of the Court, since the aided schools are not government schools, 

though they may be financed by the Government of NCT of Delhi through the Director 

of Education, yet as they continued to remain private schools, therefore, they will be 
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governed by the Payment of Gratuity Act, 1972 and not CCS (Pension) Rules. 

In view of the above, in fact, no relief under CCS (Pension) Rules can 

be granted to the petitioner for the additional reason that the respondent no.3 -

school is a private unaided school and to which Payment of Gratuity Act, 1972 

will apply and not CCS (Pension) Rules. The writ petition is not maintainable 

even independently on this score alone and hence liable to be dismissed.  

In view of the above, the relief as prayed for in the writ petition cannot 

be granted and the same is therefore dismissed, leaving the parties to bear their 

own costs. (Lt. Col. (Retd.) S.S. Dubey v. Director of Education & Ors; 

2014 (2) SLR 719 (Delhi) 

Constitution of India, Art. 226 - Acquittal in criminal case on ground of 

benefit of doubt - Effect of - It cannot be said that the petitioner was not 

involved in the commission of offence and he was acquitted on merits  

The admitted facts are that the petitioner was involved in a criminal 

case in which he ultimately, after trial, was acquitted of the charges framed 

against him by giving him benefit of doubt. A perusal of the judgment dated 

27.8.2008, Annexure P-4, would indicate that there was evidence available 

against the petitioner but on technical grounds his acquittal has been ordered by 

giving him benefit of doubt. It cannot be said that the petitioner was not 

involved in the commission of offence and he was acquitted on merits. Rule 7.3 

of the Punjab Civil Services Rules, Volume I, Part 1 reads as follows:- 

"7.3 (1) When a Government employee, who has been dismissed, 

removed, compulsorily retired or suspended, is reinstated, or would 

have been reinstated but for his retirement on superannuation the 

authority competent to order the reinstatement shall consider and make 

a specific order:- 

(a)  regarding the pay and allowance to be paid to the 

Government employee for the period of his absence from 

duty, occasioned by suspension and/or dismissal, removal or 

compulsory retirement ending with his reinstatement on or 

the date of his retirement on superannuation as the case may 

be, and 

(b)  Whether or not the said period be treated as a period spent 

on duty. 

(2) Whether the authority mentioned in sub rule (1) is of opinion that 

the Government employee has been fully Civil W.P. No. 2695 of 2012:{6}: 

exonerated or, in the case of suspension, that is wholly unjustified, the 
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Government employee shall be given the full pay and allowances to which he 

would have been entitled, has he not been dismissed, removed, compulsorily 

retired or suspended, as the case may be."  

A perusal of the above rule would show that the competent authority, on 

ordering reinstatement of an employee, would take a decision whether or not 

the employee is entitled to full pay and allowances from the date of his 

suspension to the date of his reinstatement. As per the instructions relied upon 

by the respondents, where the benefit of doubt has been given by the Court in 

criminal proceedings, the competent authority can take into consideration the 

facts and circumstances of the case and proceed to take a decision with regard 

to the pay and allowances to be paid to the Government employee for the 

period of his absence from duty occasioned by suspension etc. Since the 

petitioner has been found to have been acquitted of the charges levelled against 

him by giving him benefit of doubt and not honourably, the period of 

suspension from 5.8.2006 to 10.2.2009 has been treated as leave of the kind 

due, which is in accordance with law and, therefore, does not call for any 

interference by this Court. (Jhilman Singh v. State of Punjab and others; 

2014 (2) SLR 786 (P & H) 

Art. 311 - Termination of Services – Validity - Appointment of respondent 

clearly on temporary basis on Post of Seechpal capable of being terminated 

with one month‘s notice 

The appointment of the respondent was also clearly on a temporary 

basis and capable of being terminated with one month‘s notice. There was no 

occasion for the learned single Judge to hold the termination illegal for want of 

compliance of the principles of natural justice. The entire selection process was 

vitiated since the Selection Committee was not constituted in accordance with 

the Rules framed under Article 309 of the Constitution. 

Consequently, the grounds which have weighed the learned single 

Judge in allowing the petition and setting aside the order of termination are 

clearly erroneous. The special appeal shall accordingly stand allowed. The 

impugned order of the learned single Judge dated 2 August 2013 is set aside. 

The writ petition filed by the respondent shall, in the circumstances, stand 

dismissed, however, with no order as to costs. (State of U.P. and others v. 

Shahnawaz Alam; 2014 (3) ALJ 72) 

Constitution of India, Art. 311(2) – Punishment – Misconduct - 

Proportionality of punishment - Consideration of  

Allegation of preparation of merit list in accordance with seniority 

instead of merit list and removal of employee from service without recording 
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reasons so punishment imposed on petitioner shockingly disproportionate with 

charge-sheet. Hence entire proceeding smacks of bias and closed mind. So 

impugned order, set aside. (K.R.R. Nair v. Union of India; 2014 (2) SLR 749 

(Cal) 

Date of Birth entered in Service Book - Finality of - It has to be treated as 

final and no request for its alteration can be entertained 

 In the present case, it is stated in para 5 of the writ petition that date of 

birth mentioned in High School Marksheet is 02.01.1948. It is further stated 

that in Service-Book of petitioner‘s date of birth is recorded as 02.01.1948 

which has not been denied. In fact, Sri S.K. Singh, Joint Secretary in the not 

addressed to OSD (Personnel) had forwarded the service-book and has 

mentioned specifically that date of birth of petitioner is 02.01.1948 which is 

duly endorsed by the officers. 

 In view of this, it is apparent that date of birth of petitioner as recorded 

in service-book is 02.01.1948. Consequently, in the light of U.P. Recruitment 

Service (Determination of the date of Birth) Rules, 1974, the date of birth 

entered in service-book had to be treated to be final for all the purposes and no 

request for its alteration can be entertained. (Radhey Shyam Pandey v. State 

of U.P. & others; 2014 (32) LCD 1349 (All HC, LB) 

Specific Relief Act 

S.16(c) – Suit for specific performance of contract – Requirement of 

section (that is he is ready and willing to carry out obligations) – (absence 

of such averment in specific words (i.e. ready and willing) may not result 

in dismissal of suit of sufficient facts and evidence are brought on record 

for satisfaction of court 

 ―It is well settled proposition of law that in a suit for specific 

performance the plaintiff must be able to show that he is ready and willing to 

carry out those obligations which are in fact part of the consideration for the 

undertaking of the defendant. For the compliance of section 16(c) of the Act it 

is not necessary for the plaintiff to aver in the same words used in the section, 

i.e., ready and willing to perform the contract. Absence of the specific words in 

the plaint would not result in dismissal of the suit is sufficient fact and evidence 

are brought on record to satisfy the Court the readiness and willingness to 

perform his part of the contract.‖ (Biswanath Ghose (Dead) by L.Rs. v. 

Gobinda Ghose alias Gobindha Chandra Ghose; 2014 (123) RD 675) 

Terrorist and Disruptive Activities (Prevention), Act 1987 
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S. 15 - Confessional statement - Evidentiary value - Confessional statement 

found to be voluntarily made and truthful and properly recorded - Can 

form basis of conviction   

In Yakub Abdul Razak Memon, after referring to several judgments of 

the Court on the evidentiary value of confession particularly judgment of this 

Court in Nalini, the Court summed up the position of law on the evidentiary 

value of confession. The relevant conclusions could be quoted. 

105. To sum up, it can easily be inferred that the position of law on the 

evidentiary value of confession is as under:- 

i) If the confessional statement is properly recorded satisfying the 

mandatory provision of s. 15 of TADA and the Rules made thereunder, 

and if the same is found by the court as having been made voluntarily 

and truthfully then said confession is sufficient to base conviction on the 

maker of the confession. 

ii) Whether such confession requires corroboration or not, is a matter 

for the court to consider on the basis of the facts of each case. 

iii) With regard to the use of such confession as against a co-accused, it 

has to be held that as a matter of caution, a general corroboration should 

be sought for but in cases where the court is satisfied that the probative 

value of such confession is such that it does not require corroboration 

then it may base conviction on the basis of such confession of the co- 

accused without corroboration. But this is an exception to the general 

rule of requiring corroboration when such confession is to be used 

against a co-accused. 

iv) The nature of corroboration required both in regard to the use of 

confession against the maker as also in regard to the use of the same 

against a co-accused is of a general nature, unless the court comes to the 

conclusion that such corroboration should be on material facts also 

because of the facts of a particular case. The degree of corroboration so 

required is that which is necessary for a prudent man to believe in the 

existence of facts mentioned in the confessional statement. 

v) xxx xxx xxx xxx 

It is clear, therefore, that a confessional statement recorded under s.15 

of the TADA, if found to be voluntarily made and is truthful and properly 

recorded, can form the basis of conviction. (Periyasami S/o Duraisami 

Novanagar v. State represented Through Inspector of Police; 2014 (85) 
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ACC 970) 

U.P. Consolidation of Holdings Act 

S. 48 – Powers of Revisional Authority – Scope of 

 According to the legal principle laid down by this Court in the case 

mentioned above, the power of the Revisional Authority under section 48 of the 

Act only extends to ascertaining whether the Subordinate Courts have exceeded 

their jurisdiction in coming to the conclusion. Therefore, if the Original and 

Appellate Authorities are within their jurisdiction, the Revisional Authority 

cannot exceed its jurisdiction to come to a contrary conclusion by admitting 

new facts either in the form of documents or otherwise, to come to the 

conclusion. Therefore, court answer point No. 1 in favour of the appellants by 

holding that the Revisional Authority exceeded its jurisdiction under section 48 

of the Act by admitting documents at revision stage and altering the decision of 

the Subordinate Courts. (Jagdamba Prasad (Dead) through LRs. and others 

vs. Kripa Shankar (Dead) through LRs. and others; 2014 (124) RD 1 (SC) 

S. 48 – Scope of – Explained – An order passed by settlement officer 

consolidation in an appeal would also be covered under the ambit of Sec. 

48(1) of above Act  

 In this context it is relevant to refer section 48(1) of the Act which is 

quoted herein below: 

―48(1). Revision and reference – may examine the record of any case 

decided or proceedings taken by any subordinate authority for the 

purpose of satisfying himself as to the regularity of the proceedings, or 

as to the correctness, legality or propriety of any order [other than an 

interlocutory order] passed by such authority in case or proceedings, 

may, after allowing the parties concerned any opportunity of being 

heard, make such order in the case or proceedings as he thinks fit.‖ 

 From a perusal of the aforesaid provision, it is clear that the revisional 

power of the Deputy Director of Consolidation (the DDC) is very wide and he 

can call for and examine the record of any case decided or proceedings taken 

by any subordinate authority for the purpose of satisfying himself about the 

regularity of the proceedings or its correctness legality or propriety. The only 

embargo is that such an order should not be an interlocutory order.  

 Thus from a plain reading of the aforesaid provision it emerges that 

even an order passed by the SOC in an appeal under Rule 109-A (2) would also 

fall within the ambit of section 48(1) and would therefore be revisable. (Ramji 
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vs. Settlement Officer of Consolidation, Varanasi; 2014 (124) RD 74) 

S. 48 – Order of remand is not an interlocutory order Revision against is 

not barred   

 The contention of the learned Counsel for the petitioners that the 

revision was not maintainable being directed against an order of remand, which 

is an interlocutory order, is not correct in view of the law laid down by the 

Division Bench (supra). In fact, this Bench was considering this very question. 

The question that was formulated for consideration by the Division Bench is 

reproduced below: 

―(i) Whether an order passed in appeal under s. 11 of the U.P. 

Consolidation of Holdings Act by the Settlement Officer Consolidation 

deciding the appeal finally by setting aside the order of the Settlement 

Officer Consolidation and remanding the matter to the Consolidation 

Officer, is an interlocutory order within the meaning of section 48 of the 

U.P. Consolidation of Holdings Act and revision is barred against such 

order under s. 48?‖ 

 The question was answered as follows: 

―(1) an order passed in appeal under s. 11 of the U.P. Consolidation of 

Holdings Act by the Settlement Officer Consolidation deciding the 

appeal finally by setting aside the order of the Settlement Officer 

Consolidation and remanding the matter to the Consolidation Officer is 

not an interlocutory order within the meaning of s. 48 of the U.P. 

Consolidation of Holdings Act and revision is not barred against such 

order under s. 48.‖  

(Hari Lal vs. Dy. Director of Consolidation, Barabanki; 2014 (123) RD 

308) 

 

S. 49 – Scope of – Section 49 of above Act does not bar civil court to decide 

question of ―sonship‖ 

 The question whether the original suit of the appellant was barred under 

section 49 of the U.P. Consolidation of Land Holdings Act and section 331 of 

the U.P. Zamindari Abolition and Land Reforms Act, court answered in the 

negative. The suit was not barred under the aforesaid provisions as the 

U.P.Zamindari Abolition and Land Reforms Act has no jurisdiction to deal with 

the subject matter. On the issue of section 49 of the U.P. Consolidation of Land 

Holdings Act, court hold that the present case is not barred under this section as 
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it is a suit for possession of the suit schedule property based on title, which is 

not within the jurisdiction of the authorities under the aforesaid Act. In the case 

of Suba Singh v. Mahendra Singh and others, 1973 RD 455, it was observed by 

this Court that section 49 does not bar jurisdiction of Civil Courts in matters of 

title to the land stating that – 

―…. The result is that the plea of bar of the Civil Courts jurisdiction to 

investigate and adjudicate upon the title to the land or the sonship of the 

plaintiff has no substance……‖ 
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Therefore, since the present case too involves a question of ―sonship‖ of 

the plaintiff who is the appellant herein, there is no bar to the jurisdiction of 

civil Courts under section 49 of the aforesaid Act, in deciding the question of 

the appellant‘s right to the land he has inherited from his father. (Amar Nath v. 

Kewla Devi; 2014 (124) RD 61) 

U.P. Land Revenue Act 

S.41 – Scope of – An order passed U/s. 41 of above Act shall not – Bar a 

suit in a competent court for relief on the basis of a right in a holding 

 The case of the petitioners is that land measuring 2790 sq. meters was 

acquired for which compensation was paid, leaving in balance a holding of O. 

111 hectare un-acquired. According to the petitioners, their names have been 

recorded as tenure holders on 25 January, 2012. There was a boundary dispute 

between the petitioners and the fourth respondent, for whose benefit the 

acquisition had taken place. According to the petitioners, a demarcation was 

carried out on two occasions, the first in May, 2010 and the second in March, 

2012. In consequence, the boundaries were fixed in the demarcation 

proceedings under section 41 of the U.P. Land Revenue Act, 1901. The 

petitioners now seek a direction that possession should be handed over to them 

and the second, third and fourth respondents should be restrained from 

obstructing the construction of the boundary wall.  

 Under sub-section (1) of section 41, disputes regarding boundaries have 

to be decided on the basis of existing survey maps in sofar as possible and if it 

is not possible, on the basis of actual possession, Under sub-section (2) of 

section 41, two eventualities are contemplated: first, where the Collector is 

unable to satisfy himself as to which party is in possession, and the second, if it 

is shown to the Collector that a party has obtained wrongful possession by 

dispossessing the lawful occupants within a period of three months prior to the 

commencement of the inquiry. In the first situation, a summary inquiry is 

envisaged in respect to the person best entitled to the property and the Conector 

is empowered to put such person in possession and then fix the boundary. The 

inquiry under section 41 is evidently summary in nature. As a matter of fact, 

that is why section 40-A stipulates that an order passed under section 41 shall 

not bar a suit in a competent Court for relief on the basis of a right in a holding. 

Hence, it is not incumbent for the Collector in every case to direct, upon a 

summary inquiry, dispossession or the placement of a party in possession. 

Where a party asserts a right in a holding, even after demarcation under section 

40, it is not debarred from filing a substantive suit in a Civil Court to establish 

such a right.  
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The petitioners essentially have a grievance that the fourth respondent is 

obstructing them from the construction of a boundary wall. In these proceeding, 

the petitioners have not annexed, either the notification under section 4 or the 

declaration under section 6 of the Land Acquisition Act, 1894. Hence, it is not 

possible for the Court, even prima facie, to determine the claim of the 

petitioners. Even otherwise, the writ jurisdiction under Article 226 of the 

Constitution would not be the appropriate remedy to determine a claim of a 

right in a holding, particularly having regard to the provisions of section 40-A. 

The petitioners have an efficacious remedy which is available by way of a 

substantive civil suit based on title in which a claim for injunctive relief can 

also be addressed.  

 For these reasons, court leave it open to the petitioners and relegate 

them to move the Civil Court for appropriate relief, particularly having regard 

to the provisions of section 40-A, in which a consequential and ancillary relief 

can also be claimed. (Ahsan v. State of U.P.; 2014 (124) RD 37) 

U.P. Lokayukta and Up-Lokayukta Act 

S. 5 – Amendment – Constitution Validity - State of U.P. enacted the 

Amendment Act by which extending the term of the Lokayukata from Six 

year to eight years and received the assent to Governor - Amendment 2012 

being not ultra vires to the provisions of the constitution 

Chapter III of Part VI of the Constitution deals with the State 

Legislature. Article 168 relates to constitution of Legislatures in States. The 

said Article makes it clear that the State Legislature consists of the Governor, 

the Legislative Assembly and the Legislative Council. After the Governor 

assent to a Bill, the consequent Act is the Act of the State Legislature without 

any distinction between its Houses, as projected by the petitioner. Court have 

also gone through the original records placed by the State and Court is satisfied 

that there is no infirmity in passing of the Bill and the enactment of the 

Amendment Act, as claimed by the petitioner. Though it is claimed that the 

Amendment Act could not have been enacted by passing the Bill as a Money 

Bill because the Act was not enacted by passing the Bill as a Money Bill, as 

rightly pointed out, there is no such rule that if the Bill in a case of an original 

Act was not a Money Bill, no subsequent Bill for amendment of the original 

Act can be a Money Bill. It is brought to our notice that the Act has been 

amended earlier by the U.P. Lokayukta and Up-Lokayuktas (Amendment) Act, 
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1988 and the same was enacted by passing the Money Bill. By the said 

Amendment Act of 1988, Section 5(1) of the Act was amended to provide that 

the term of the Lokayukta and Up-Lokayukta shall be six years instead of five 

years. In the light of the above discussion, Court held that Respondent No. 2 is 

duly holding the office of Lokayukta, U.P. under a valid law enacted by the 

competent legislature, viz., the Uttar Pradesh Lokayukta and Up- Lokayuktas 

Act, 1975 as amended by the Uttar Pradesh Lokayukta and Up- Lokayuktas 

(Amendment) Act, 2012. However, Court direct the State to take all endeavors 

for selecting the new incumbent for the office of Lokayukta and Up-

Lokayuktas as per the provisions of the Act preferably within a period of six 

months from today. (Mohd. Saeed Siddiqui v. State of U.P. and another; 

2014 (2) ESC 232 (SC) 

U.P. Tenancy Act 

S. 273 – UPZA & LR Rules, Rule 339 – Scope of – Application for 

cancellation of Patta, S. 273 of above Act (i.e. U.P. Tenancy Act) does not 

apply  

 Rule 339 of the Rules, applies the provisions of s. 273 of U.P. Tenancy 

Act, 1939 to the proceedings of Schedule II of U.P. Act No. 1 of 1951. The 

application for cancellation of patta has not been mentioned in Schedule II of 

U.P. Act No. 1 of 1951 as such section 273 of U.P. Tenancy Act, 1939 has no 

application in this case. (Yashwant v. Bhumi Prabandhak Samiti; 2014 (124) 

RD 9) 

U.P. Urban Buildings (Regulation of Letting, Rent & Eviction) 
Act 

S. 2(1)(g) - Provisions that ―any building, whose monthly rent exceed two 

thousand Rupees‖ Applicability of  

In the present case Counsel for the revisionist contended that the finding 

recorded by the Trial Court that the U.P. Act No. 13 of 1972 are not applicable 

is illegal. It is against the statutory provisions. He relied upon the provisions 

contained in s. 2 in which in certain circumstances, the building will out of the 

purview of the operation of the Act. Section 2(1)(g) of U.P. Act No. 13 of 1972 

provides: "any building, whose monthly rent exceeds two thousand rupees;". 

Admittedly, the Court finds that the rent of the premises is Rs.2,000/- and the 

same is not exceeding two thousand rupees. Hence, the finding recorded by the 

Trial Court on the premises that building which fetches rent of Rs. 2,000/- per 

month is exempted from the operation of the U.P. Act No. 13 of 1972 is 

perverse, it cannot be allowed to sustain.  
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In view of the fact that the finding recorded by the Trial Court is 

perverse regarding non applicability of the Act 13 of 1972, the whole decree is 

bound to be set aside. (Chhotey Lal v. Smt. Amina Shafi; 2014(2) ARC 342) 

Ss. 12, 25 – Deemed vacancy of building in certain cases - Prohibition of 

sub-letting – Legality of  

The above provision takes the Court to s. 25 of Act, 1972 and it would 

be appropriate to notice s. 25 also, which reads as under:  

"25. Prohibition of sub-letting.--(1) No tenant shall sub-let the whole of 

the building under his tenancy. 

(2) The tenant may, with the permission in writing of the landlord and 

of the District Magistrate, sub-let a part of the building.  

Explanation.--For the purposes of this section— 

(i)  where the tenant ceases, within the meaning of clause (b) 

of sub-s. (1) or sub-s. (2) of s. 12, to occupy the building or any 

part thereof, he shall be deemed to have sub-let that building or 

part;  

(ii)  lodging a person in a Hotel or a lodging house shall not 

amount to sub-letting."  

Explanation to s. 25 require this Court to go to s. 12(1)(b) and 

(2), which, in turn, read as under:  

"12. Deemed vacancy of building in certain cases--(1) A 

landlord or tenant of a building shall be deemed to have 

ceased to occupy the building or a part thereof if,--  

(b) he has allowed it to be occupied by any person who is not 

a member of his family; or 

. . . . . . . .  

(2) In the case of non-residential building, where a tenant 

carrying on business in the building admits a person who is 

not a member of his family as a partner or a new partner, as 

the case may be, the tenant shall be deemed to have ceased to 

occupy the building."  

In the present case it is not in dispute that the occupant is neither a 

member of petitioners' nor a partner, existing or a new one, as the case may be, 

but a total stranger and a third party. In view of the above provisions, it is thus 

to be seen whether petitioners-tenants have allowed alleged sub-tenant to 

occupy the shop in question wholly or partly or the same is sub-let to him. 

S. 25(1) would apply to a case where the entire building is sub-let. sub-

s. (2), however, permits sub-letting of a part of building provided a written 
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permission has been obtained from landlord as well as the District Magistrate. 

In the present case no such permission is on record. Now the only question 

remains to be considered, whether the case of sub-letting has been pleaded or 

proved by landlord or not.  

In Jagdish Prasad Vs. Smt. Angoori Devi; AIR 1984 SC 1447 the Court held 

that a mere presence of a person other than tenant of a shop would not allow a 

presumption of sub-letting of shop. The presence of a person other than tenant on the 

tenanted shop may be in various capacities and multifarious situations. Sub-letting 

involves within its ambit a kind of control over premises by the person to whom it is 

let out, either by landlord himself or by tenants which is termed as sub-letting. The 

Court said:  

"As long as control over the premises is kept by the tenant and the 

business run in the premises is of the tenant, sub-letting flowing from 

the presence of a person other than the tenant in the shop cannot be 

assumed. The Act does not require the Court to assume a sub-tenancy 

merely from the fact of presence of an outsider."  

Sub-tenancy admittedly is not defined in the Act, 1972. However, s. 105 

of Transfer of Property Act, 1882 (hereinafter referred to as the "Act, 1882") 

defines the term "lease" and it has been held, that, what is lease between owner 

of property and his tenant, becomes a sub-lease, when entered into between 

tenant and tenant of tenant. The later being "sub-tenant" qua the "owner 

landlord". 

Thus, it cannot be doubted that in order to succeed the plea of ejectment 

of a tenant on the ground of sub-tenancy the landlord has to prove that tenant 

has parted away exclusive possession of whole or part of tenanted premises to 

the alleged third person, i.e., sub-tenant. In the present case both the courts 

below have held that exclusive possession of premises in dispute, handed over 

to a third person, is proved. The concurrent finding has neither been shown 

perverse, nor contrary to record, nor otherwise incorrect. In order to constitute 

sub-tenancy handing over possession, wholly or partly, of tenanted premises to 

a stranger or third party, without consent of landlord, is sufficient and when 

legislature has not required anything more in this regard, it will not be 

permissible, either by judicial interpretation or otherwise, to add one more 

condition that payment of rent actually should also be proved. The Trial Court 

committed a manifest error by taking into consideration this requirement so as 

to constitute, whether sub-tenancy has been proved or not and this patent error 

committed by Trial Court has rightly been reversed and corrected by Revisional 

Court by holding that payment of rent is not necessary to be proved since under 

law if possession has been handed over to a third party, wholly or partly, of 
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tenanted premises to the extent that occupant exercised his independent control 

over transferred premises, sub-tenancy shall be deemed to have come into 

existence in view of a deeming provision in the statute which has to be given 

effect in its entirety and its effect cannot be diluted by adding something which 

is not provided in the statute. (Brijendera Kumar and Others v. Suraj Bhan 

and Others; 2014 (1) ARC 860) 

S. 18 and 25 - Burden of Proof – Sub-letting – Settled principles that burden of 

proof being on landlord but once landlord establishes burden of possession by 

tenant to third party, onus would shift on tenant to explain in his possession as 

specified  

In the case of  Smt. Rajbir Kaur and another Vs. M/s S. Chokesiri Co.; 

1989(1) SCC 19 wherein it was held that, exclusive possession, if established, it 

may not be impermissible for the court to draw an inference that the transaction 

was entered into with monetary consideration in mind. It is open to the 

respondent to rebut this. Such transactions of sub-letting in the guise of licences 

are in their very nature, clandestine arrangements between the tenant and the 

sub-tenant and there cannot be direct evidence. It is not a matter for legitimate 

inference. The burden of making good a case of sub-letting is, of course, on the 

appellants. The burden of establishing facts and contentions which support the 

party's case is on the party who takes the risk of non-persuasion. Though the 

burden of proof as a matter of law remains constant throughout a trial, the 

evidential burden which rests initially upon a party being the legal burden, 

shifts according, as the weight of the evidence adduced, by the party during the 

trial.  

In Joginder Singh Sodhi (supra) is Kala and another Vs. Madho Parshad 

Vaidya; 1998(6) SCC 573 wherein reiterating the principle discussed in Smt. 

Rajbir Kaur (supra) the Court said that burden of proof of sub-letting is on 

landlord but once he establishes burden of possession by tenant to third party, 

the onus would shift on the tenant to explain his possession. If he is unable to 

discharge that onus it is permissible to raise an inference that such possession 

was parted for monetary consideration.  

Thus, it cannot be doubted that in order to succeed the plea of ejectment 

of a tenant on the ground of sub-tenancy the landlord has to prove that tenant 

has parted away exclusive possession of whole or part of tenanted premises to 

the alleged third person, i.e., sub-tenant. In the present case both the courts 

below have held that exclusive possession of premises in dispute, handed over 

to a third person, is proved. This concurrent finding has neither been shown 

perverse, nor contrary to record, nor otherwise incorrect. 
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In order to constitute sub-tenancy handing over possession, wholly or 

partly, of tenanted premises to a stranger or third party, without consent of 

landlord, is sufficient and when legislature has not required anything more in 

this regard, it will not be permissible, either by judicial interpretation or 

otherwise, to add one more condition that payment of rent actually should also 

be proved. The Trial Court committed a manifest error by taking into 

consideration this requirement so as to constitute, whether sub-tenancy has 

been proved or not and this patent error committed by Trial Court has rightly 

been reversed and corrected by Revisional Court by holding that payment of 

rent is not necessary to be proved since under law if possession has been 

handed over to a third party, wholly or partly, of tenanted premises to the extent 

that occupant exercised his independent control over transferred premises, sub-

tenancy shall be deemed to have come into existence in view of a deeming 

provision in the statute which has to be given effect in its entirety and its effect 

cannot be diluted by adding something which is not provided in the statute. 

(Brijendera Kumar and Others v. Suraj Bhan and Others; 2014 (1) ARC 

860) 

Ss. 20 and 21 - Specific notice required if tenancy had been terminated in 

terms of S. 20 of 1972 Act on basis of default 

The plaintiff filed the suit for eviction of the revisionist from a shop 

situated in Defence Colony, Jajmau, Kanpur, which was alleged to be given in 

the tenancy of the opposite party no. 2 at a monthly rent of Rs. 2,000/- per 

month by erstwhile landlord. During the continuance of the tenancy of the 

revisionist, the property was purchased by the plaintiff-respondent and as such 

the plaintiff becomes the landlord by operation of law. When the rent was not 

paid, a notice under s. 106 of Transfer of Property Act has been given 

terminating the tenancy of the revisionist on the ground that the provisions of 

U.P. Act No. 13 of 1972 (U.P. Urban Building (Regulation of Letting, Rent and 

Eviction) Act, 1972) are not applicable to the premise in question. The suit was 

contested by the revisionist-tenant by filing a written statement alleging therein 

that he is tenant at the rate of Rs.220/- per month for the last five years. He paid 

the rent to its erstwhile landlord Istiyak Ahmad till August, 2000 and thereafter 

when Istiyak Ahmad refused to accept the rent, he deposited the rent under s. 

30(1) of U.P. Act No. 13 of 1972 in Court of Civil Judge (Junior Division) in 

Misc. Case No. 68/70/02. The notice under s. 106 of T.P. Act is wrong because 

the U.P. Act No. 13 of 1972 are applicable to the tenant property. The Court 

after taking the evidence of both the parties, determined that the plaintiff is the 

landlord as DW-1 himself admitted ownership of the house during cross-

examination. The Court further held that the rate of rent is Rs. 2,000/- per 
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month. Hence the provisions of U.P. Act No. 13 of 1972 are not applicable. The 

benefits of deposits made by the tenant under Section 30 would not give any 

benefit as the U.P. Act No. 13 of 1972 is not applicable and consequently, after 

notice given under s. 106 of T.P. Act, suit was decreed.  

When the premises is covered under the provisions of U.P. Act No. 13 

of 1972, the eviction could be made on the limited grounds as contained in s. 20 

and 21 of the U.P. Act No. 13 of 1972. A specific notice is required if the 

tenancy is being terminated in terms of the s. 20 of the U.P. Act No. 13 of 1972 

on the basis of the default. Therefore, the decree passed for eviction could not 

be allowed to sustain. (Chhotey Lal v. Smt. Amina Shafi; 2014 (2) ARC 342) 
 

S. 21(1) (a) – Release application – Alternative accommodation in 

possession of tenants - Effect of – Once tenant or any member of his family 

acquired house in vacant state in same city, has no right to keep house of 

landlord in their possession  

It is thus admitted fact that tenants-respondents have their own house 

no. 415/416 in Teli Mohalla besides another residential house no. 284 situate in 

Kasheru Khada, Meerut, which is in the name of respondent no.6, Smt. 

Vidyawati, widow of original tenant late Nihal Chand. Late Nihal Chand, 

original tenant had admitted that he had purchased aforesaid house no. 284 for 

the business of ''Kabar' and it is not a residential property. It is nowhere averred 

that the said property is still being used for junk business after the death of 

Nihal Chand. Rather it is on record that house no. 415/416 has 4 shops on 

ground floor in which sons of tenant are doing their independent business. The 

Courts below have not taken into consideration aforesaid property while 

deciding release application and the fact that sons and daughters in the family 

of landlord have now become major and family has increased with passage of 

time, hence need of landlord for more space is genuine, bona fide and he is 

suffering greater hardship than the tenants, who have their own houses. 

Once the tenant or any member of his family acquires house in a vacant 

state in the same city, they have no right to keep house of landlord in their 

possession. In the instant case, admitted fact is that tenants have their own 

house and they have got an alternative accommodation in their possession, 

hence in view of explanation (i) to s. 21(1)(a) of Act, 1972, which provides that 

if any of member of tenant's family has acquired an alternate accommodation, 

the tenant cannot contest the claim of need of landlord on the ground that there 

is no bona fide need of landlord. Explanation (i) to s. 21(1) of Act, 1972 as 

under automatically applies to the facts of the instant case.  

http://elegalix.allahabadhighcourt.in/elegalix/WebShowJudgment.do
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"Explanation- In the case of a residential building-  

(i) where the tenant or any member of his family who has been normally 

residing with him or is wholly dependent on his has built or has 

otherwise acquired in a vacant state or has got vacated after acquisition 

a residential building in the same city, municipality, notified area or 

town area, no objection by the tenant against an application under this 

sub-section shall be entertained." 

In Court‘s view, once the fact that tenants have their own house in the 

same city, right to oppose landlord's application U/s. 21(1)(a) disappear and 

thereafter, the Courts below had to consider reason assigned by landlord on its 

own without being influenced by what has been contended by tenant. In the 

present case, approach of Courts below is not correct and, therefore, judgments 

impugned in the writ petition cannot sustain. (Naveen Kumar v. A.D.J./F.T.C. 

Court No. 3 Meerut and Others; 2014 (1) ARC 857) 
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Ss. 21(1)(a), 22 - Release application of landlord - Petition dismissed by 

Prescribed Authority - Appellate Authority recorded findings on both 

issues in favour of tenant - Writ petition - Legality of - Concurrent 

findings of Courts below upheld so no scope of judicial review  

This is landlord's petition, who filed application under Section 21 (1) (a) of 

U.P. Urban Buildings (Regulation of Letting, Rent and Eviction) Act, 1972 

(hereinafter referred to as "Act, 1972") but has lost in both the Courts below. The 

petitioner, Anand Swaroop, had four shops. Two were in possession of landlord 

and two were let out. Anand Swaroop instituted Release Application in 2008 under 

Section 21 (1) (a) of Act, 1972 claiming that one of the shop is occupied by his 

elder son Pramod Kumar and another shop is in his own possession and now his 

younger son Sri Krishna Gahoi is needed to be settled in his independent business, 

therefore, the shop in question should be released.  

It is not in dispute that during pendency of application, Sri Anand Swaroop 

died and his widow, Smt. Lila Devi, being 55 years of age on 1.1.1995, presently 

she must be around 74-75 years of age. It has been held that Sri Krishna Gahoi 

along with his mother is running business in the shop which was in possession of 

his father. The Prescribed Authority dismissed the application of petitioner 

recording findings of fact on both the issues, i.e., bona fide of personal need and 

comparative hardship and the said judgment has been confirmed by Lower 

Appellate Court.  

Both the Courts below have recorded concurrent findings of fact which 

could not be shown perverse or contrary to record resulting in grave injustice to 

petitioner, and, therefore, in writ jurisdiction under Article 226/227, the Court 

exercising restricted and narrow jurisdiction would not be justified in interfering 

with the same. 

In supervisory jurisdiction of the Court over subordinate Courts, the scope 

of judicial review is very limited and narrow. It is not to correct the errors in the 

orders of the court below but to remove manifest and patent errors of law and 

jurisdiction without acting as an appellate authority.  

This power involves a duty on the High Court to keep the inferior Courts 

and Tribunals within the bounds of their authority and to see that they do what 

their duty requires and that they do it in a legal manner. But this power does not 

vest the High Court with any unlimited prerogative to correct all species of 

hardship or wrong decisions made within the limits of the jurisdiction of the Court 

or Tribunal. It must be restricted to cases of grave dereliction of duty and flagrant 

abuse of fundamental principle of law or justice, where grave injustice would be 

done unless the High Court interferes. (Anand Swaroop @ Anand Badu 

(Deceased) v. Shri Krishna Das Gupta; 2014 (1) ARC 849) 
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S. 21(i) (a) – Whether a single application under s. 21 (a) of Act for two 

separate tenancies which being in possession of different tenants 

maintainable – Held ―No‖ 

In this instant case, learned counsel for petitioners, assailed the 

impugned judgments on various grounds. Firstly he contended that a single 

application under Section 21 (1) (a) of Act, 1972 for two separate tenancies, 

which was in possession of different tenants, is not maintainable, and, it is a 

case of complete mis-joinder of cases which goes to the root of the matter. 

Hence, the entire proceedings are liable to be quashed. On the contrary, learned 

Senior Advocate, contested this aspect and said that for the purpose of s. 21 (1) 

(a) of Act, 1972, there is no bar that a common application against more than 

one tenant cannot be filed. 

In Jagdish Chandra Yadav the issue for consideration before the Court 

was in the context of an application filed under s. 21 (1) of Act, 1972. In this 

regard, Court said that there is nothing in s. 21 (1) of the Act, 1972 to show that 

law envisages a separate application against each tenant. It further discussed the 

matter as under:  

"S. 21 of the Act stipulates that a landlord has to make an application 

for seeking eviction of a tenant from a building under tenancy on 

grounds mentioned in clauses (a) and (b) of s. 21 (1) of the Act. The use 

of the words "an application" and "a tenant" does not mean that there 

has to be an application for each tenant to be evicted. What is 

emphasized is that the order of eviction of a tenant from a building 

under tenancy can only be passed if the landlord makes an application 

setting forth one or more than one grounds mentioned in clauses (a) and 

(b). It is well settled that the word used in singular may be read in plural 

and vice versa. The words "an application" only emphasise that there 

must be one application at least before an order under section 21 (1) can 

be passed. Similarly, the words "a tenant" include the particular tenant 

against whom the eviction was sought. Assuming that a landlord has 

given on tenancy a building to one or more tenants, the law does not 

envisage that the eviction can be sought only against one of them. The 

eviction can be sought against the entire body of tenants who hold that 

building under tenancy. Thus, the words "a tenant" do not relate to one 

single tenant but to the particular tenant against whom eviction is 

sought. There may be one or more tenants in a tenancy. Thus, the words 

"an application" and "a tenant" do not mean that there has to be a 

separate application for each tenant. 
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Further, where there are more than one tenant in a building and eviction of each 

one of them is sought on the same ground or cause of action, one application 

would be sufficient. There is nothing in s. 21 (1) of the Act to show that the law 

envisages a separate application against each tenant. In the present case, the 

building comprised of two rooms and a Verandah. It has two tenants. The entire 

building was sought to be demolished, as it was in a dilapidated condition so 

that the petitioner could build a fresh building. The ground for the eviction was 

the same against both of them. Further, in the present case, the two tenants had 

filed a common written statement. They had engaged a common lawyer. They 

had not raised any objection as to the maintainability of the application before 

the Prescribed Authority. They had jointly led evidence. Thus, their plea at the 

appellate stage that the application was not maintainable on the ground that 

there should have been two applications was devoid of merits. An objection as 

to the maintainability of the application ought to be taken at the very first 

opportunity. No such objection was taken at the time when the written 

statement was filed. I, therefore, do not see that the tenants were justified in 

raising this objection before the appellate court and their objection ought to 

have been rejected on this ground alone. In my opinion, a common application 

for the eviction of the two tenants from a building which was sought to be 

demolished for the purpose of reconstruction was perfectly maintainable and 

was in accordance with law."  

Having gone through the aforesaid judgments carefully, I find that a 

single application under s. 21 (1) of Act, 1972, per se, may not be bad or illegal 

but depending on the ground on which the application is filed and other 

relevant reasons. There may be a case of joinder of different cause of action so 

as to require that separate applications should be filed. No general proposition 

either way, can be laid down.  (Mohan Lal v. A.D.J. Court No. 4, Gorakhpur 

& Others; 2014 (2) ARC 211) 

U.P.Z.A. & L.R. Act 

Ss. 198(4) and (5) – Regarding proceedings under Sections 198(4) and (5), 

Section 5 of Limitation Act has no application 

 Limitation for suits of different nature, appeals and applications have 

been given in Schedule. First Division of the schedule from Article 1 to 113 

prescribes limitation for suit, Second Division of the schedule from Articles 

114 to 117 prescribes limitation for appeal and Third Division of the schedule 
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from Article 118 to 137 prescribes limitation for applications. U/s. 2(1) of 

Limitation Act, 1963 it has been clarified that suit does not include an appeal or 

an application. Under section 5 of Limitation Act, 1963 delay can be condoned 

only in the appeals and applications falling under Second Division and Third 

Division of the schedule. The case for cancellation of patta as given under 

section 198(4) of the Act cannot be treated as an application as provided under 

Third Division of the schedule from Article 118 to 137. Section 198(4) 

provides the provision of the category of the suit. Section 5 of Limitation Act, 

1963 has no application and delay cannot be condoned in exercise of powers 

under section 5 of Limitation Act, 1963. 

 The Court can condone the default only when the statute confers such a 

power on the Court and not otherwise. In that view of the matter court has no 

other option but to hold that section 5 of the Limitation Act, 1963 has no 

application in the instant case. Thus, section 5 of the Limitation Act, 1963 has 

no application as the application for cancellation of patta under section 198(4), 

is the original proceedings of the nature of suit and not an application falling in 

the categories given from Article 118 to 137. 

 In the cases where fraud has been committed by the defendant or his 

agent the period of limitation shall not begin to run until the plaintiff or 

applicant has discovered the fraud or the mistake or could, with reasonable 

diligence, have discovered it, or in the case of a concealed document, until the 

plaintiff or the applicant first had the means of producing the concealed 

document or compelling its production. In this case, it was alleged by the 

respondents that Land Management Committee granted patta of the land in 

dispute to them on 24.8.1989and they were given possession over the land in 

dispute. Subsequent allotment of the land in dispute to petitioner on 2.2.1990 is 

vitiated on the ground of fraud/mistake. In such circumstances issue relating to 

limitation ought to have been framed and decided as preliminary issue after 

taking evidence of the parties. (Harish Chandra v. State of U.P.; 2014 (124) 

RD 5) 

Words and Phrases 

―Adoption‖- Meaning of  

The JJ Act for the first time provides ‗adoption‘ as a means to 

rehabilitate and socially reintegrate a child. It had empowered the State 

Government and the JJ Board to give a child for adoption. This is the first 

secular law in India providing for adoption. The provision in Section 40 and 41 

are not restricted to persons belonging to particular religion alone (Shabnam 

Hashmi v. Union of India and others; (2014) 2 SCC (Cri) 225) 
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―Perverse‖- Meaning of – Defined as deliberately departing from, what 

being normal and reasonable - That obviously means unreasonableness 

and irrational  

The word 'perverse' has been defined as deliberately departing from, 

what is normal and reasonable. It obviously means unreasonableness and 

irrational. (Neeta Gajwani (Smt.) and others v. Hari Ram Achharia; 

2014(2) ARC 468) 

―Regulate‖ and ―Regulation‖ – Meaning of  

In K. Ramanathan v. State of Tamil Nadu; (1985) 2 SCC 116,  the  

Court interpreted the word  ‗regulation‘  appearing  in  s.  3(2)(d)  of  the 

Essential Commodities Act, 1955 and observed: 

―The word ―regulation‖ cannot have any rigid or inflexible meaning as to 

exclude ―prohibition‖. The word ―regulate‖ is difficult to define as having 

any precise meaning. It is a word of broad import, having a broad meaning, 

and is very comprehensive in scope. There is a diversity of opinion as to its 

meaning and its application to a particular state of facts, some courts giving 

to the term a somewhat restricted, and others giving to it a liberal, 

construction. The different shades of meaning are brought out in Corpus 

Juris  Secundum, Vol. 76 at p. 611: 

‗Regulate‘ is  variously  defined  as  meaning  to  adjust;  to  adjust, order, 

or govern by rule, method, or  established  mode; to adjust or control by 

rule, method, or  established  mode,  or  governing principles or laws; to 

govern; to govern by  rule;  to govern by, or subject to,  certain  rules  or  

restrictions;  to govern or direct according  to  rule;  to  control,  govern,  or 

direct by rule or regulations.  

‗Regulate‘ is also defined as meaning to direct;  to  direct  by rule or 

restriction; to direct or manage  according  to  certain standards, laws, or 

rules;  to  rule;  to  conduct;  to  fix  or  establish; to restrain; to restrict.‖ 

See also: Webster‘s Third New International Dictionary, Vol. II, p. 

1913 and Shorter Oxford Dictionary, Vol. II, 3rd Edn., p. 1784. 

It has often been said that the power to regulate does not necessarily include 

the power to prohibit, and ordinarily the word ―regulate‖ is not synonymous with the 

word ―prohibit‖. This is true in a general sense and in the sense that mere regulation is 

not the same as absolute prohibition. At the same time, the power to regulate carries 

with it full power over the thing subject to regulation and in absence of restrictive 

words, the power must be regarded as plenary over the entire subject. It implies the 
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power to rule, direct and control,  and involves the adoption of a rule or guiding 

principle to be followed, or the making of a rule with respect to the subject to  be  

regulated.  

The power to regulate implies the power to check and may imply the 

power to prohibit under certain circumstances, as where the best or only 

efficacious regulation consists of suppression. It would therefore appear that the 

word ―regulation‖ cannot have any inflexible meaning as to exclude 

―prohibition‖.  It  has  different  shades  of meaning and must take its colour 

from the context in which it is  used having regard to the purpose and object of 

the  legislation,  and  the Court must necessarily keep in view the mischief 

which the legislature seeks to remedy. 

The question essentially is one of degree and it is impossible to fix any 

definite point at which ―regulation‖ ends and ―prohibition‖ begins. We may 

illustrate how different minds have differently reacted as to the meaning of the 

word ―regulate‖ depending on the context in which it is used and the purpose 

and object of the legislation. In Slattery v. Nalyor; LR (1888) 13 AC 446 the 

question arose  before  the Judicial Committee of the Privy Council whether a 

Bye-law by reason of its prohibiting internment altogether in a  particular  

cemetery, was ultra vires because the Municipal Council had only power of 

regulating internments  whereas  the  Bye-law  totally  prohibited  them  in  the 

cemetery in question, and it was said by Lord Hobhouse, delivering the  

judgment of the Privy Council:  

―A rule or Bye-law cannot be Held as ultra vires merely because it 

prohibits where empowered to regulate, as regulation often involved 

prohibition.‖  

(Bharat Sanchar Nigam Limited v. Telecom Regulatory Authority of India 

and others; 2014(2) CPR 57 (SC) 
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Statutory Provisions 

Ministry of Women and Child Development, Noti. No. G.S.R. 207(E), dated 

March 24, 20 published in the Gazette of India, Extra., Part II, Section 3(i), 

dated 24th March, 2014, pp 6-9, No. 150  

[F. No. 3-30/20/3-CW-I][L] 

In exercise of the powers conferred by sub-section (I), read with 
clauses (a) to (d) of sub-section (2) Section 35 of the Commissions for 
Protection of Child Rights Act, 2005 (4 of 2006), the Central Government 
hereby makes the following further amendments in the National Commission 
for Protection of Child Right Rules, 2006, namely-  

1.  (1) These rules may be called the National Commission for 
Protection of Child Rights (Amendment) Rules, 2014.  

     (2) They shall come into force on the date of their notification in the 
Official Gazette. 

2.  In the National Commission for Protection of Child Rules, 2006 
(hereinafter refer to as the principle rules), in Rule 2,-  

(a) after clause (e), the following clause shall be inserted, 
namely-  

"(ea) "Ministry" means the Ministry of Women and 
Child Development Government of India.";  

(b) after clause (f), the following clause shall be inserted, 
namely-  

"(fa) "Schedule" means Schedule amended to these 
rules."  

3.  In the principle rules, after Rule 3, the following rule shall be 
inserted, namely- "3-A. Norms for selection of Chairperson and Members-A 
person shall not selected as Chairperson or Member, unless he,-  

(a)  is an Indian national;  
(b)  possesses a post graduate degree from a recognized 

university;  
(c)  has not been convicted or sentenced to imprisonment 

for an offence under any law for the time being in force;  
(d)  has not been removed or dismissed from service of the 
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Central or State Government or a body or corporation 
owned or controlled by Central State Government."  

4.  After Rule 6 of the principle rules, the following rules shall be 
inserted, namely-  

"6-A. Invitation of applications for the post of Chairperson and 
Member-(I) Any vacancy for the post of Chairperson or Member 
shall be given wide publicity through open advertisement in at 
least four national daily newspapers (two English and two 
Hindi) having wide circulation and the advertisement shall also 
be made available on the website of the Ministry.  

(2)  A time period of not less than four weeks shall 
be specified for receiving the applications from 
the date of publication of the advertisement in 
newspapers.  

(3)  The application shall be submitted in Form 
specified in Schedule IV.  

6-B. Selection Committee for appointment of Chairperson and 
Member-The Selection Committee shall consist of the 
Chairperson who shall be the Minister-in- charge of Ministry, 
the Secretary of the Ministry and one independent expert of 
eminence in the field of child rights, to be nominated by the 
Chairperson of the Selection Committee.  

6-C. Procedure for appointment of Chairperson or Member-(I) 
The Selection Committee constituted under Rule 6-B, shall 
consider all the applications received by the Ministry.  

(2)  The applications fulfilling the eligibility criteria, 
under Section 3, Rules 3 and 3-A, shall be 
scrutinized by the Selection Committee.  

(3)  The Selection Committee shall, after due 
consideration and having regard to criteria 
specified in sub-section (2) of Section 3, decide 
about the suitability of the applicants for holding 
the post of Chairperson or Member, as the case 
may be.  
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(4)  The applicant as selected by the Selection 
Committee shall be notified by the Ministry."  

5. In sub-rule (I) of Rule 7, of the principle rules, for the words "Cabinet 
Secretary" and "Secretary", the word “Secretary" and "Additional Secretary" 
shall respectively be substituted.  
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SHEDULE IV 
From 

[See Rule 6-A(3)] 
Application From 

 
Instructions:  
(a)  Please give all details as required from Sections 1-15  
   
(b)  Please fill details against Sections 1-7 in Block letters.  

1- Full Name of the applicant: 
2- Sex (M/F) 

(a) M  

(b) F  

3- Date of Birth 
4- Contact Details: 

Residential Official 

Complete 
Address 

Telephone No. 
and Fax (if any) 

Complete 
Address 

Telephone No. 
And Fax (if any) 

    

5- Mobile No. 
6- E-mail ID. 
      Alternate E-mail ID. 
7- Nationality (open to Indian nationals only):  

8- Kindly specify the position you are applying for:  

(a)  Chairperson  
 

(b)  Member: if you are applying for the post of Member, then kindly 

select the area of your specialization:  

  (i)   Child education;  
 

  (ii)  Child health, care, welfare or child development;  
 

  (iii) Juvenile justice/care of neglected or marginalized 

children/children with disabilities;  

  (iv)  Elimination of child labour or children in distress;  

  (v)  Child psychology or sociology;  
 

  (vi)  Laws relating to children.  

Affix a 
Passport Size 
Photograph 
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9- Educational Qualifications:  

(in case you need more space, kindly attach separate sheets in the same)  

Sl. 
No 

Name of Degree/ 
Diploma (as printed on 
your certificate 

University/
Place 

Duration  Main 
Courses of 
Study  

Davison 
Obtained  

   From To   

       

10- Brief service particulars and experience: (Starting from the most recent 

post. In case you need more space, kindly attach separate sheets in the 

same format.  

Designation Organization Duration Brief Description of Duties 

  From to   
 

11- Additional information, if any, in support of suitability for the post: (Any 
other national or state level recognition / awards won / publications / 
experience / assignments relevant to the requirements of the post 
applied. Please attach additional sheets, if required).  

12- Why do you think that you are the best candidate for the applied post(s)? 
(Kindly attach a self-written answer in not more than 800 words)  

13- References: Names, designation and contact details to two references, in 
responsible positions (not being relatives), who are familiar with the work 
of the applicant. 

 

Name Professional Details Contact Details 

  Complete 
Address 

E-mail Telephone No. Fax (if any) and  
Mobile No. 

 

Place:      Signature of the applicant 

Date 

 

15. It is certified that-  

(a)  The information furnished in the application form and enclosed 
documents is correct;  

(b)  I have not been convicted or sentenced to imprisonment for an 
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offence under any law for the time being in force;  

(c)  I have not been removed or dismissed from service of the Central or 
State Government or a body or corporation owned or controlled by 
Central or State Government;  

(d)  I am not a Member of Parliament or Member of Legislature of any 
State/Union Territory or member of any political party on the date of 
advertisement of the post;  

(e)  If selected, I shall not hold office of profit or pursue any profession or 
carry on any business other than my office as Chairperson or 
Member, NCPCR.  

Place:  

Signature of the applicant 

Date:  
 
Essential Documents to be enclosed with the application form:  
(Please tick the documents enclosed)  

a)  Attested copies of all degrees/certificates and mark-sheets as proof 
of academic qualifications.  

(b)  A copy of passport or Voters ID/Birth Certificate issued by Municipal 
authorities or District Office of the Registrar of Births and Deaths.  

(c)  Proof of Date of Birth in case copy of passport or Birth Certificate is 
not submitted, e.g. certificate of Class X/Secondary school Board 
Examination.  

(d)  Documents issued by the concerned organizations/authorities 
indicating experience in the relevant field.  

------------ 

 

Ministry of Road Transport and Highways, Noti. No. G.S.R. 152(E), dated 

March 5, 2014, published in the Gazette of India, Extra., Part II, Section 

3(i), dated 5th March, 2014, p. 2, No.108  

[F. No. RT-11036/46/2013-MVL][L]  

Whereas the draft rules further to amend the Central Motor Vehicles 

Rules, 1989, were published, as required under Section 110 of the Motor 
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Vehicles Act, 1988 (59 of 1988) vide notification of the Government of India in 

the Ministry of Road Transport and Highways number G.S.R. 693(E) dated 

17th October, 2013, in the Gazette of India, Extraordinary, Part II, Section 3 

sub-section (i) inviting objections and suggestions from all persons likely to be 

affected thereby before the expiry of the period of thirty days from the date on 

which copies of the Gazette containing the said notification were made 

available to the public;  

And, whereas, copies of the said Gazette notification were made 

available to the public on 17th October, 2013;  

And, whereas, no objections and suggestions have been received from 

the public on the said draft rules by the Central Government;  

Now, therefore, in exercise of the powers conferred by Section 110 of 

the Motor Vehicles Act, 1988 (59 of 1988), the Central Government hereby 

makes the following rules further to amend the Central Motor Vehicles Rules, 

1989, namely-  

1.  (1) These rules may be called the Central Motor Vehicles (2nd 

Amendment) Rules, 2014.  

       (2) Save as otherwise provided in these rules, they shall come into 

force on the date of their final publication in the Official Gazette.  

2.  In the Central Motor Vehicles Rules, 1989, in sub-rule (8) of Rule 

93, the proviso shall be omitted. 

------------------- 

 

Ministry of Finance (Deptt. of Revenue) (Central Board of Direct Taxes), 

Noti. No. G.S.R. 95(E), dated February 18, 2014, published in the Gazette 

of India, Extra., Part II, Section 3(i), dated 18th February, 2014, p. 2, No. 

69  

[F. No. DIT(lnfra.)/U-I/Misc.lEstate Officer/2013-14(pt.)/60/2014-Admn. VII]  

In exercise of the powers conferred by Section 3 of the Public Premises 

(Eviction of Unauthorised Occupants) Act, 1971 (40 of 1971), the Central 

Government hereby appoints the officers mentioned in column (2) of the Table 

below, being Gazetted Officers of Government, to be Estate Officers for the 

purposes of the said Act and the said officers shall exercise the powers 

conferred, and perform the duties imposed, on Estate Officers by or under the 

said Act, within the limits of their jurisdiction in respect of the categories of the 

public premises specified in the corresponding entry in column (3) of the said 
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Table:  

Table 
Serial 

No. 
Designation of the officer Categories of the Public Premises and location of 

Jurisdiction 
(1) (2) (3) 
1. 
2. 

All Commissioners of 

Income Tax All Chief 

Commissioners of 

Income Tax  

In respect of all premises under the administrative 

control of the Department of Revenue situated 

within the local limits of their respective 

jurisdiction. 

English translation of Aabkari Anubhag-2, Noti. No. 288 E-2fXIII-2014-

55-13, dated February 19,2014, published in the U.P. Gazette, Extra., Part 

4, Section (Ka), dated 19 February, 2014, p. 2  

In exercise of the powers under Section 30 of the United Provinces 

Excise Act, 19 (U.P. Act No. IV of 1910) read with Section 21 of the Uttar 

Pradesh General Clauses Act 1904 (U.P. Act No. 1 of 1904) and in 

supersession of Government Notification No. 570 2/XIII-2013-55-2013, dated 

March 29, 2013, the Governor is pleased to order that with effect from April 1, 

2014 the consideration fee at the rates specified in the Schedule below, shall be 

imposed on country liquor in addition to basis licence fee. 

SCHEDULE 

Rates of consideration fee on country liquor 
Sl. 

No. 
Country Liquor Rate of Consideration fee  

per B.L. 
1 36 % V/V (SPICED) RS 204.00 
2 42.8  % V/V (SPICED) RS 242.53 
3 28 % V/V (PLAIN/SPICED) RS 158.67  
4 25 % V/V (SPICED) (SPECIAL CATEGORY) RS 72.00 
 

----------- 

English translation of shram anubhag-3, noti. no, 194/xxxvi-03-2014-7 (m.w.) 
-04, dated January 28, 2014, published in the u.p. gazette, extra., part 4, 
section (kha), dated 28 January, 2014, PP.14-24 

In exercise of the powers under clause (b) of sub-section (1) and sub-
section (2) Section 3 of Minimum Wages Act, 1948 (Act No. XI of 1948) and in 
supersession Government Notification No. 401/XXXVI-3-06-7 (MW)-04, 
Lucknow, dated February 2006 (2006-LLT-V-62[67]), the Governor, after 
considering objections and suggest: received in pursuance of Notification No. 
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741/XXXVI-3-2011, dated June 30, 2011 publish under clause (b) of sub-section 
(1) of Section 5 of the said Act and the advice of the Uttar Pradesh Minimum 
Wages Advisory Board, is pleased to revise and fix the following basic rates of 
minimum wages of the employees employed in the Scheduled employee 
mentioned in Annexure I below, as per sub-section (1) of Section 4 of the said 
Act, on 216 points of average of July, 2012 to December 2012 of All India 
Consumer Price Index No. (2001=100);  

Basic rate of wages in employment mentioned at Serial No. 1 of 58 of 
Annexure - will be as follows-  

Sl. 

No. 

Category Minimum basic wage rates 

1 Unskilled  Rs 5750.00 per month 

2 Semi-skilled Rs 6325.00 per month 

3 Skilled Rs 7085.00 per month 

Basic rate of wages in employment mentioned at Serial No. 59 
(Employment in Brick Kiln Industry) of Annexure - I will be as follows- 

SI. 

No.  

Category  

 
Proposed Minimum basic wage rates  

1. Unskilled Rs 5750.00 per month 

2. Skilled Rs 7085.00 per month 

1. Pathera Rs 365.00 per thousand bricks 

2. Bharai Wala 

 (1) Upto 500 Metre Rs 110.00 per thousand bricks 

 (2) More than 500 Metre Rs 132.00 per thousand bricks 

3. Nikasi Wala Rs 110.00 per thousand bricks 

Note.- Category-wise classification of the employees employed in 
employment shown at Serial No. 1 to 59 of Annexure I, are mentioned in 
Annexure II.  

2. Variable Dearness Allowance.-F or any rise over 216 points of All 
India Consumer Price Index (2001 = 100), neutralising the dearness 100%, the 
variable dearness allowance shall be paid from every April and October 
respectively for the period of July to December of preceding year and January 
to June of the same year. 

 Illustration - On an imaginary average points of 226 for the period of 
January, 2013 to June, 2013 of All India Consumer Price Index (2001 = lOO), 
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payable amount of Variable Dearness Allowance will be as follows-  

(226-216) x 5750 = Rs 266.20 
216 

3. The daily rate of wages shall not be less than 1/26 of the minimum 
basic rate plus Variable Dearness Allowance.  

4. The hourly rate wages shall not be less than 1/6 of the daily rates.  

5. The employees, whose working hours including interval for rest, are 
less than 6 hours a day or 36 hours a week, will be treated as part time 
employees and their hourly rate shall not be less than 1/6 of corresponding 
daily rate.  

6. The above rates of wages shall not in any way operate to the 
prejudice of any employee. If the rate of wages prevailing before coming into 
force of these rates are higher, than prevailing rate shall be continued and 
paid as if they have been so fixed under the said Act as minimum rates. of 
wages and in no case the same shall be reduced by any employer.  

7. If any work is performed or taken on piece-rate, the guaranteed rate 
for such work will be the presently determined time rate.  

8. The time rate of minimum basic rate of wages, as decided above 
includes remuneration in respect of the day of the rest, as contemplated 
under clause (b) of sub-section (1) of Section 13 of the Minimum Wage Act, 
1948.  

9. If an employer undertaken any work of employment, through 
contract labour, with or without obtaining the Certificate under the Contract 
Labour (Regulation and Abolition) Act, 1970 (Act No. XXXVI of 1970) such 
labour shall be deemed to be the labour engaged by the employer directly in 
view of Section 9 of the said Act read with the sub-clause (iv) of clause (i) of 
Section 2 of the United Provinces Industrial Disputes Act, 1947 (U.P. Act No. 
XXVIII of 1947) and shall also be entitled to the same rate of wages and cost of 
living allowance which have been made admissible under Paras I and 2 of the 
notification.  

10. The rate of minimum time rates wages payable to adolescent shall 
not be less than time rates payable to an adult employee.  

--- 
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LEGAL QUIZ 

Q.1: Provide Relevant Circular Letter and Ruling on communication of adverse 

entry to the officer concerned. 

Ans.:  (i) C.L.No.C-9/2007 (Allahabad) March 18, 2007 

 (ii) C.L.No.C-5/2004 (Allahabad) March 03, 2004 

Ruling: 1. Dev Dutt v. U.O.I., Civil Appeal No.7631 of 2002 decided on 

12.5.2008. 

 2. Sukhdev Singh vs. U.O.I., (2013) 9 SCC 566 
 

Q.2: In which account the award of MACP can be deposited? 

Ans.: C.L.No.3/VIIf-69/Admn.(G) dated 22 January, 1997, I am directed to 

refer to court‘s letter no.9527/VIIf-69, dated 22.7.1994 on the above subject 

and to inform you that the Hon‘ble Court by his decision has instructed the 

Motor Accidents Claims Tribunal to open separate accounts case wise in any 

nationalized bank for deposit of advances in Motor Accidents Claims Cases. 
 

Q.3 (i): Whether there is any provision in CPC or Cr.P.C., other act and 

circulars of Hon‘ble High Court, which authorize the court to direct to witness 

to sign the statement recorded on oath (deposition), except U/s. 200 Cr.P.C., 

U/s. 278(1) Cr.P.C. and U/O 18, R. 7 of CPC? 

 (ii): Is it only customary practice developed in course of time in court as 

rule of caution to get the signature of witness on statement recorded on oath? 

Ans.: There is no specific provision making the signature of witness mandatory 

on his statement. In Commissioner of Endowments v. Vital Rao; (2005) 4 SCC 

120, it has been held that unsigned statement of witness can be relied and read 

if the same has been certified by the Court. It is simply an insignificant 

irregularity which makes no difference. There are several judgments in which is 

has been termed as insignificant defect. By saying it to be a curable or 

insignificant irregularity, need of signature on the statement appears to have 

been recognized and reemphasized. U/s. 200 and U/s. 278(1) Cr.P.C. and 

statements U/O. 18, R. 7 CPC or statement under O. 10, R. 1 and 2 (Rule 89 

General Rules (Civil)) have to be signed which are of less important character. 

In fact it is a part of practice and procedure to get the statement signed by the 

witness. Ordinarily, the statement must be signed by the witness. But even if it 

has not been signed it can be read and its genuineness will be presumed U/s. 

114(e) of Evidence Act. If the Court has directed the witness to sign his 
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statement, his refusal to do so is punishable offence U/s. 181 Indian Penal 

Code. 

Q.4: (i) Regarding recruitment of Class III employees in civil court.-(1) ;fn 

reserve category ds candidate General candidates dh merit esa LFkku ik;k gks 

rks bl fLFkfr esa ml  candidates  dks fdl category esa j[kk tk;sxkA 

(Reserve or General)? 

 (ii) vk;q lhek dh NwV ls lEcfU/kr th0vks0 ¼25 ekpZ] 1994½ D;k 

bl ifjfLFkfr esa ykxw gksxk ;k ugha \ 

 (iii) ekuuh; lqizhe dksVZ dk e.My deh'ku dk fu.kZ; gS fd 

fjtosZ'ku fdlh Hkh ifjfLFkfr esa 50 izfr'kr ls T;knk ugha gks ldrkA ,sls 

dslsl esa bl fu.kZ; dh fLFkfr D;k gksxh \ 

Ans.: (i) Where selection has to be made for different services the candidate 

belonging to reserved category will be given an option to join other services on 

the basis of inter-se seniority of his category. However, in case selection is held 

for a single service in that eventuality as per Rule 3(6) of U.P. Public Services 

(Reservation for Scheduled Castes, Scheduled Tribes and Other Backward 

Classes) Act, 1994 he will be placed in the open category with general 

candidates and shall not be adjusted against the vacancies reserved for members 

of Reserved Categories. 

  (ii) If a candidate belonging to reserved category will be eligible for 

relaxation in the matter of age as per the Government Order. 

 (iii) The judgment in the matter of vertical reservation is applicable and 

in case of selection of a candidate belonging to reserved category, in the open 

category (general candidate) the allotted quota for the reserved category will be 

completed without taking into account the reserved candidate who has been 

selected on the basis of merit in the open category.  

 Rules/Case Laws: 

1. Rule 3(6) of U.P. Public Services (Reservation for Scheduled Castes, 
Scheduled Tribes and Other Backward Classes) Act, 1994 

2. P.K. Sabharwal v. Stae of Punjab; AIR 1995 SC 1371 
3. Anurag Patel v. U.P. Public Service Commission; AIR 2005 SC 1262; 

2005; ALJ 59 and 
4. Indira Sawhney v. Union of India; 1992 (Suppl.) (3) SCC 217; AIR 1993 

SC 477 
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Q.5:  (i) fdlh cPps dh iSf=drk fu/kkZfjr djus ds fy, Mh0,u0,0 VsLV 

dh izekf.kdrk dk D;k ,ohMsfUl;y oSY;w gS\ 

 (i) D;k U;k;ky; vkijkf/kd izdj.k esa bl lEcU/k esa Mh0,u0,0 

ijh{k.k ds nkSjku fopkj.k vkns'k ns ldrk gS\ 

Ans.:  (i) & (ii) For determining the question of ―paternity‖ and the evidentiary 

value of the report of DNA Test, read the judicial Pronouncement on the 

subject noted below:- 

1. Gautam Kumalu v. State of W.B.; (1993) 3 SCC 418 
2. Dukhtar Jahan (Smt.) v. Mohammed Farooq; AIR 1987 SC 10 
3. Bharti Raj v. Sumesh Sachdeo; AIR 1986 All 259 
4. Banarsi Dass v. Teeku Dutta (Mrs.); (2005) 4 SCC 449 
5. Kamti Devi v. Poshi Ram; (2001) 5 SCC 311 
6. Amarjit Kaur v. Harbhajan Singh; (2003) 10 SCC 228 
7. Sharda v. Dharampal; AIR 2003 SC 3450 
8. Miss Renuka v. Tammanna; AIR 2007 Karnataka 133 
9. Section 164(2)(iii) Cr.P.C. as amended vide Cr.P.C. (Amendment) Act No. 

25 of 2005 w.e.f. 23.6.2006 vide notification no. S.O. 92 (6) dated 
21.6.2006. 

 

========== 

 

 


